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IN THE 

United States Court of Appeals 

for the District of Columbia Circuit 


No. 9995. 


The Suburban Title and Investment Corporation, 

Petitioner, 

\ 

v. 

j 

District of Columbia, Respondent. 


On Petition for Review of Decision of the Board of Tax 
Appeals for the District of Columbia. 


BRIEF OF PETITIONER. 


JURISDICTIONAL STATEMENT. 

This is a petition for review (Joint App. 2-3) of a deci¬ 
sion of the Board of Tax Appeals for the District of 
Columbia, entered on July 6, 1948, affirming assessment | of 
gross receipts tax against the petitioner (Joint App. 14-15). 
This Court has jurisdiction by virtue of Section 47-2404 |of 
the District of Columbia Code (1940). The Board of Tax 
Appeals for the District of Columbia had jurisdiction to 

i 
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hear and determine petitioner’s appeal from the assess¬ 
ment by virtue of Section 47-2403, of the District of Colum¬ 
bia Code (1940). 

STATEMENT OP THE CASE. 

Petitioner is a Delaware corporation, organized in 1921, 
(Joint App. 1, 7, 16) and has been engaged in the title 
insurance business since its incorporation (Joint App. 7, 
16-17). It maintains a statutory office in Delaware, and 
its principal office is in the District of Columbia (Joint 
App. 7, 21). It issues to owners or persons having an in¬ 
terest in real estate, for fees according to its schedule of 
rates, (Joint App. 37-38) a “certificate of title” in which 
it is provided that 

“The Suburban Title and Investment Corporation, 
for a valuable consideration, hereby certifies that an 
examination of the title to the property described 
above, among the Land Records for said County, to 
the date hereof, shows the same to be, according to 
said Records as indexed in the Office of the Clerk, good 
in fee simple ***.” (Joint App. 36.) 

The certificate is issued to a named obligee, and the lia¬ 
bility of the company is, by the terms of the certificate, 
limited to a fixed amount (Joint App. 36). Petitioner 
transacts all of its business in the District of Columbia. It 
prepares all title certificates, and conducts here all opera¬ 
tions and transactions which are incidental to its business 
of issuing title insurance, such as settlements of real estate 
transactions, preparing conveyances, comparing papers 
and documents, noting the same, etc. (Joint App. 8, 18, 21- 
25). All orders for title insurance are either received in 
the District of Columbia at the office of the petitioner here, 
or transmitted to the office by its employees or representa¬ 
tives, who are engaged in searching records at the county 
seat, respectively, for Montgomery County and Prince 
Georges County, adjoining the District of Columbia, in 
Maryland (Joint App. 21-25). 
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During the tax years in question, the petitioner issued 
no title insurance with respect to land located within the 
District of Columbia. With one exception (Joint App. 19); 
all of its insurance was issued upon the title to land lying 
in the two nearby Maryland counties (Joint App. 7-8, 18j 
20). Those of its employees who spend the major portiop 
or all of their time outside of the District of Columbia ar4 
engaged in searching the indexes in the office of the clerk 
of the county courts (Joint App. 8, 21-2). 

Prior to the assessment of the taxes involved upon thi$ 
appeal, petitioner was never assessed, never paid and neveif 
was required to pay, any tax upon its gross receipts in the 
District of Columbia (Joint App. 8). There was no asser-r 
tion by the District of Columbia that the petitioner was 
liable for a gross receipts tax until July 16, 1945, when the 
Assessor, by letter, advised petitioner that the Commis4 
sioners of the District of Columbia had approved an opinion} 
of the Corporation Counsel that Section 47-1702, enacted! 
in 1904, was still in force and effect, and that petitioner was! 
subject to the tax therein prescribed (Joint App. 8). 

On March 1, 1948, the petitioner paid, under protest, to 
the Collector of Taxes for the District of Columbia a gross 
receipts tax assessed by the respondent at the rate of one 
and one-half per cent (1%%) on its gross receipts (Jointj 
App. 4, 15). A Petition for Cancellation and Refund wa^ 
filed with the Board of Tax Appeals for the District o^ 
Columbia (Joint App. 4-5). After hearing and argument^ 
the Board of Tax Appeals affirmed the assessment (Joinij 
App. 7-15). It is for a review of this action that this peti^ 
tion for review has been filed (Joint App. 1). Petitioned 
filed with the Assessor income tax returns for the years 
1946 and 1947, and paid an income tax on its business ini 
the District of Columbia (Joint App. 10, 34). 

STATEMENT OF POINTS ON REVIEW. 

(1) The Board of Tax Appeals erred in affirming the| 
assessment of gross receipts tax against the petitioner for! 
the fiscal year ending June 30, 1948. 

■i 

i 
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(2) The Board of Tax Appeals erred in failing and re¬ 
fusing to enter judgment cancelling the assessment of 
taxes assessed against petitioner upon its gross receipts as 
in its petition prayed. 

(3) The Board of Tax Appeals erred in concluding and 
deciding that petitioner is liable for the gross earnings tax 
asserted under Title 47, Section 1702, D. C. Code, 1940. 

(4) The Board of Tax Appeals erred in concluding and 
deciding that petitioner was liable to tax under Title 47, 
Section 1702, upon premiums received on insurance on 
Maryland real estate. 

(5) The Board of Tax Appeals erred in failing to hold 
and decide that petitioner was liable to the District of Co¬ 
lumbia only for premiums derived from insurance on real 
estate situated within the District of Columbia. 

(6) The Board of Tax Appeals erred in failing to hold 
and decide that Title 47, Section 1702, D. C. Code 1940, 
had been so construed by the District of Columbia, through 
administrative action over a period of many years, as 
being inapplicable to petitioner. 

(7) The Board of Tax Appeals erred in failing to con¬ 
clude and decide that Title 47, Section 1702 of the D. C. 
Code 1940 had been repealed insofar as petitioner is con¬ 
cerned by Title 47, Section 1806. 

(8) The Board of Tax Appeals erred in failing to con¬ 
clude and decide that if petitioner was subject to the gross 
receipts tax, it was entitled to a refund of income taxes 
assessed by the District of Columbia and paid by the peti¬ 
tioner during the same period for which the gross receipts 
tax had been enacted. 
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STATUTES INVOLVED. 

i 

Sec. 47-1702, Bonding, Title, Guaranty and Fidelity Com¬ 
panies. 

“All companies incorporated or otherwise, who guar¬ 
antee the fidelity of any individual or individuals, such 
as bonding companies, and all companies who furnish 
abstracts of titles to real property or who insure re^l 
estate titles, shall pay to the collector of taxes of thje 
District of Columbia one and one-half per centum of 
their gross receipts in the District of Columbia.” 

Sec. 47-1801, Taxes on Insurance Companies. 

i 

i 

“Every domestic * * * company organized as a * * f 
insurance company • * * before issuing contracts of 
* * * title guaranty, or other hazard not contrary tq 
public policy, shall obtain from the superintendent of 
insurance of the District of Columbia an annual li¬ 
cense * * * 

! 

Sec. 47-1806, Rates on Insurance Companies—Exceptions 
—Definitions—Marine Insurance Excluded. 

i 

“All such companies, including companies which is* 
sue annuity contracts, shall also pay to the collector 
of taxes of the District of Columbia a sum of money 
as taxes equal to 2 per centum of their policy and memj 
bership fees and net premium receipts or consideration 
received on all insurance and annuity contracts oii 
risks in the District of Columbia, said taxes to be paid| 
before the 1st day of March of each year on the amount 
of such income for the year ending December 31, next 
preceding. Such tax shall be in lieu of all other taxes 
except (i) taxes upon real estate and (2) fees an<f 
charges provided for by the insurance laws of the Dis-j 
trict including amendments made to such laws by thisj 
title. 

“Net premium receipts or consideration received, 
means gross premiums or consideration received less! 
the sum of the following: 

“1. Premiums received for reinsurance assumed and! 
premiums or consideration returned on policies or con-i 
tracts canceled or not taken. 

“2. Dividends paid in cash or used by the policy-1 
holders in payment of renewal premiums. * • * ” 


I 
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SUMMARY OF ARGUMENT. 

While the points on review are numerous, petitioner’s 
argument may be summarized as follows: 

(1) D. C. Title companies issuing certificates of title are 
engaged in the insurance business, and are subject to the tax 
of two per cent of their net premium receipts on all insur¬ 
ance contracts on risks in the District of Columbia, as set 
forth in Section 47-1806. They are exempt from all other 
taxes, and therefore, are not subject to the tax provided 
in Section 47-1702. 

(2) The mere fact that the petitioner has no tax to pay, 
because it issued no insurance on risks in the District of 
Columbia, neither relieves it from liability under Section 
47-1806, nor deprives it of the benefit of the exemption 
granted in that section. 

(3) Under familiar rules of statutory construction, the 
statutes in question should be construed liberally in favor 
of the taxpayer, and so that double taxation would not re¬ 
sult. If construed as the respondent urges, and as the 
Board of Tax Appeals has ruled, double taxation would 
result, since petitioner has already paid income taxes for 
the same period. 


ARGUMENT. 

L 

The Petitioner Is An Insurance Company and Is Not 
Taxable Under Section 47-1702. 

Petitioner is an insurance company, and the Board of 
Tax Appeals so found (Joint App. 7). There is no con¬ 
tention to the contrary. 

In Real Estate Title Insurance Company v. District of 
Columbia, 82 U. S. App. D. C. 170,161 F. 2d 887, this Court 
held that a title certificate is an insurance policy, and that 
companies issuing title certificates, which “certify” the 
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state of title to real estate were engaged in business as 
insurance companies. Accordingly, the Court said: 

“It follows, therefore, that petitioners are insurance 
companies under the Rule of the Supreme Court in 
United States v. Home Title Company, 1932, 285 U. jS. 
191, 52 S. Ct. 319, 76 L. ed. 695, and should be taxable 
solely under Section 47-1806 of the District of Colum¬ 
bia Code.” 

There is no essential difference between the form of cob- 
tract there involved and that used by petitioner. We there¬ 
fore contend that Real Estate Title Insurance Company v. 
District of Columbia 9 supra, is conclusive of the case at b^r. 
On the authority of that case, it is respectfully submitted 
that the judgment of the Board of Tax Appeals in this cabe 
should be reversed. 

n. 

i 

That Petitioner Has No Tax to Pay, Does Not Deprive jit 
of the Exemption in Section 47-1806. 

The Board of Tax Appeals, in its memorandum, (Joibt 
App. 11, 13) concluded that petitioner was not entitled to 
the exemption contained in Section 47-1806, because it h^d 
no ta^ to pay under that Section. Therefore, in the opin¬ 
ion of the Board, Section 47-1702 became applicable to it. 
It is submitted that there is no justification in the language 
of the statutes for distinguishing the case at bar. Peti¬ 
tioner is, without question, an insurance company. Sec¬ 
tion 47-1806 requires all insurance companies to pay to the 
Collector of Taxes of the District of Columbia 

“ * # * a sum of money as taxes equal to two (2%) 
per centum of their policy and membership fees afid 
net premium receipts or consideration received on all 
insurance and annuity contracts on risks in the Dis¬ 
trict of Columbia * * * .” 

And the Section then provides that such tax 
“shall be in lieu of all other taxes * * * .” 
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It is clear that the amount of the tax has nothing to do 
with the question whether petitioner is entitled to the ex¬ 
emption. Petitioner is subject to the tax. The fact that 
the amount of the tax is two percent of zero is of no con¬ 
sequence. It could hardly be denied that if petitioner had 
issued one single policy on a risk in the District of Colum¬ 
bia, it would have been liable for the payment of a tax of 
two percent on the premium received for that policy.* It 
reduces the matter to an absurdity to say that the peti¬ 
tioner would be able to escape the tax provided in Section 
47-1702 each year by merely issuing one policy on a risk 
in the District of Columbia. 

It is also unreasonable to contend that the issuance of 
title insurance on lands located outside of the District of 
Columbia is the issuance of insurance on “risks in the Dis¬ 
trict of Columbia.” Even the Board of Tax Appeals 
thought that argument was without merit, saying in its 
memorandum: 

“The use of the term ‘risks in the District of Colum¬ 
bia’ in Section 6 of Title II (D. C. Code Sec. 14-1806) 
indicates quite clearly a different concept from the 
transaction of business or issuance of policies, and ties 
the taxing locale to the location of the property.”, 
(Joint App. 13) (Italics added) 

The Board appeared surprised that petitioner should 
contend that it is liable to taxation under Section 47-1806, * 
when it has no tax to pay. This situation is neither unique 
nor novel. There are many who are subject to an income 
tax, but having no income, or having enough exemptions, 
have no tax to pay. Cf. Houston Street Corporation v. 
Com. Int. Rev., 84 F. 2d 821, 822. 

•As a matter of fact, the petitioner did issue one policy on a District of 
Columbia title. (Joint App. 19) 
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i 

The Statute Must Be Construed in Favor of the Taxpayer 
and Against Double Taxation. 

If there be any doubt about the construction of the stat¬ 
utes involved in this case, the doubt should be resolved 'in 
favor of the taxpayer. In Gould v. Gould, 245 U. S. 101, 
62 L. ed. 211, 213, 38 S. Ct. 53, the Court said: 

i 

“ * * * J n the interpretation of statutes levying 
taxes it is the established rule not to extend their pro¬ 
visions, by implication, beyond the clear import of the 
language used, or to enlarge their operations so as to 
embrace matters not specifically pointed out. In case 
of doubt they are construed most strongly against the 
government, and in favor of the citizen. * * * ” 

i 

See also Rudolph v. Knox, 52 App. D. C. 33, 280 F. 100(7; 
Rudolph v. Potomac Electric Power Co., 58 App. D. C. $4, 
24 F. 2d 882. 

i 

Inasmuch as the District of Columbia acquiesced in the 
payment of income taxes by the petitioner upon its incoilne 
derived in the District of Columbia, which includes the 
gross receipts here involved taxing such gross receipts Re¬ 
sults in double taxation. Since no express language of the 
statutes requires that result, the applicable rule is that they 
should be construed to avoid such double taxation. It has 
been so held many times. In U. S. v. Supplee-Biddle Raid- 
ware Co., 265 U. S. 189, 68 L. ed. 97, 975, 44 S'. Ct. 546, the 
Court said: 

“ * # * The result of the construction put by tjhe 
government upon 233, 230, and 213 would be to impose 
a double tax on the proceeds of the two policies in this 
case over and above $40,000,—i.e., an income tax and 
an estate tax. Such a duplication, even in an exigent 
wartax measure, is to be avoided unless required iby 
express words. * * * ” 


: 

! 
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In Louisville & N. R. Co . v. Wright, 116 F. 669, 675, the 
Court quotes from Tennessee v. Whitworth, 117 U. S. 129, 
29 L. ed. 830, 6 S. Ct. 645, as follows: 

“ * * * Double taxation is, however, never to be pre¬ 
sumed. Justice requires that the burdens of govern¬ 
ment shall, as far as is practicable, be laid equally on 
all, and, if property is taxed once in one way, it would 
ordinarily be wrong to tax it again in another way, 
when the burden of both taxes falls on the same per¬ 
son. Sometimes tax laws have that effect, but if they 
do it is because the legislature has unmistakably so 
enacted. All presumptions are against such an im¬ 
position. * * * ” 

CONCLUSION. 

As a matter of law, petitioner’s status as an insurance 
company has been determined. It was and is taxable as 
such. The conclusion reached by the Board of Tax Ap¬ 
peals is contrary to the law, as determined by this Court. 
It is likewise opposed to established principles of the law 
of taxation. Accordingly, the Board’s decision should he 
reversed. 


Respectfully, 

Louis M. Denit, 

Thomas S. Jackson, 

A. Leckie Cox, 

Attorneys for Petitioner. 

Brandenburg & Brandenburg, 

Of Counsel. 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

17 Filed Aug 5 1948 

BOARD OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA 

Suburban Title & Investment Corporation, Petitioner, 


v. 

District of Columbia, Respondent. 

Docket No. 1094. 

Petition of Taxpayer for Review by the United States 
Court of Appeals for the District of Columbia of a 
Decision by the Board of Tax Appeals for the District 
of Columbia. 

Taxpayer, the petitioner in this cause, by Louis M. Denit 
and Thomas S. Jackson, counsel, hereby files its petition 
for a review by the United States Court of Appeals for 
the District of Columbia of the decision of the Board of 
Tax Appeals for the District of Columbia rendered July 
6, 1948, determining that gross-receipts taxes were law¬ 
fully assessed against the petitioner by the Assessor of 
the District of Columbia and collected from it by the Col¬ 
lector of Taxes of the District of Columbia for the fiscal 
year ending June 30, 1948, in the amount of Two thousand 
nine hundred forty-three dollars and twelve cents ($2,- 
943.12). 

I. 

■« 

Petitioner is a corporation organized and existing under 
the laws of the State of Delaware, and maintains an office 
in the District of Columbia at No. 925 Fifteenth Street, 
Northwest. 

n. 

Nature of the Controversy. 

(a) The controversy involves a question whether peti¬ 
tioner is an insurance company within the meaning of Title 
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i 

47, Section 1806, D. C. Code 1940, and whether it 
18 was liable for the tax imposed by Section 6 of the 
Act of July 1, 1902 (Title 47, Section 1702, D. C. 
Code 1940). 

(b) Petitioner was incorporated in 1921 for the pur¬ 
pose of engaging in the title insurance business. Sincfe 
the date of its incorporation, it has been so engaged, and 
was engaged in that business during the year 1947. It hak 
used only one form of policy, by which it insures against 
loss by reason of defects of record in the title to real eSh 
tate~ In 1947, it issued one policy upon real estate located 
in the District of Columbia. Generally its activities ar£ 
confined to the State of Maryland, and primarily Montj- 
gomery and Prince George’s Counties. It has never is^- 
sued abstracts of title except in cases where the United 
States Government required them. 

(c) On January 8, 1948, pursuant to a demand by th£ 
Assessor, petitioner filed an income statement for th£ 
period July 1, 1946, to June 30, 1947. On February 13, 
1948, the Board of Personal Tax Appraisers made an as^ 
sessment against petitioner, pursuant to which it paid 
under protest in writing the sum of Two thousand nin^ 
hundred forty-three dollars and twelve cents ($2,943.12), 
being the amount assessed upon its gross-receipts for th^ 
fiscal year ended June 30, 1948, and appealed from sai<jl 
assessment to the Board of Tax Appeals. 

m. 


The petitioner being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opinioh 
of the Board of Tax Appeals, and by its decision entered 
in pursuance thereto, desires to obtain a review thereof 
by the United States Court of Appeals for the District 
of Columbia. 


****** 


* * 
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1 Filed May 11 1948 
Petition for Cancellation and Befund. 

1. The petitioner is a corporation organized and exist¬ 
ing under the laws of the State of Delaware, and maintains 
an office in the District of Columbia at No. 925 15th Street, 
Northwest. 

2. The tax in controversy is a gross receipts tax for 
the fiscal year ending June 30, 1948, in the amount of Two 
thousand nine hundred forty-three Dollars and twelve 
cents ($2,943.12). 

3. The statement of taxes alleged to be due was ren¬ 
dered on, to wit, the 13th day of February, 1948, and said 
tax was paid under protest in writing on, to wit, the 1st 
day of March, 1948. A copy of the tax bill so paid is 
hereto annexed, marked Exhibit “A”, and a copy of said 
protest is likewise hereto annexed, marked Exhibit “B”. 

4. The assessment of the tax set forth on the tax bill 
annexed as Exhibit “A”, is based upon the following er¬ 
rors: 

(1) That petitioner is subject to payment of the tax pre¬ 
scribed by Section 47-1702, D. C. Code (1940); 

2 (2) That petitioner is not relieved from liability 
for the tax in question by Section 47-1806, D. C.i 

Code (1940); 

(3) That petitioner is not relieved from liability for the 
tax in question by reason of the fact that it did not and 
does not examine titles to land in the District of Columbia, 
neither does it now nor did it at any time issue abstracts 
for or insurance upon land located in the District of Co¬ 
lumbia, petitioner’s operations being confined to title in¬ 
surance on lands within the State of Maryland. 

5. The facts upon which petitioner relies as the basis 
of this proceeding are as follows: 

(a) Petitioner is an insurance company within the mean¬ 
ing of Chapter 18 of Title 47 of the D. C. Code (1940), 
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having been organized under the laws of the State of Bela- 
ware, with authority to examine and insure title to real 
estate. 

(b) Contracts issued by petitioner with reference to 
titles to real estate are insurance contracts. 

(c) All of the contracts of title insurance issued by pe¬ 
titioner relate to and cover real estate in the Stat^ of 
Maryland, and to such transactions petitioner’s business 
is confined. 

(d) Petitioner paid an income tax to the District of 
Columbia upon its income in said District, and the effect 
of the assesment of the gross receipts tax is to subject 
petitioner to double taxation on the same income. 

(e) Prior to the assessment of the tax in question^ re¬ 
spondent never asserted that petitioner is or was liable 

for any tax under Section 47-1702, D. C. Code (1940). 
3 Wherefore, the petitioner prays that this Board 

may hear this proceeding, cancel the assesment of 
tax made, direct a refund of the amount paid, and grant 
such other and further relief as may be just and proper. 
• * * # * * * * # • 

5 Exhibit B. 

March 1, 194j8. 

James L. Martin, Esq., 

Assistant Assessor, D. C., 

Washington, D. C. 

Dear Sir: 

On behalf of Suburban Title and Investment Corpora¬ 
tion, we acknowledge receipt of your letter dated Feb¬ 
ruary 13, 1948, enclosing bill for gross receipts tax alleged 
to be due and payable. 

With respect to the imposition of penalty, there is ap¬ 
parently some misunderstanding on the part of your office. 
When the Assessor’s Office asserted a liability against 
title insurance companies based upon the Act of July 1, 
1902, it was agreed at a hearing before the Board of Com¬ 
missioners that none of the companies alleged to be sub- 

i 

I 

i 

I 
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ject to tax would be penalized in any way for failure to 
file a return until the question of liability was determined. 
This, of course, meant when that question was determined 
by a competent authority. Such a determination was made 
in Real Estate Title Insurance Company v. District of 
Columbia, decided by the United State Court of Appeals 
on May 12, 1947. In no event, therefore, should there be 
any penalty. 

The records of the Assessor’s Office will show that Su¬ 
burban Title and Investment Corporation has uniformly 
paid an income tax to the District of Columbia. Its last 
return was made February 13, 1948, and transmitted with 
a letter from this office enclosing a check for $1,135.34, cov¬ 
ering the tax shown due and payable. No part of this tax 
has ever been refunded. The income upon which the same 
was computed is reflected in the income statement filed 
with your office for the period July 1, 1946, through June 
30, 1947. The effect of the proposed assessment is to 
again tax the same income as part of so-called “gross 
receipts”. Obviously, this is in error. The Company is 
not subject to two taxes upon the same income. 

It is and has been our position that Suburban Title and 
Investment Corporation is not subject to the gross receipts 
tax. The form of coverage which it uses is substantially 
that which the United States Court of Appeals in the case 
cited held to be record title insurance. If taxable at all, 
the Company should pay on gross premiums. Since it 
does not write insurance upon property in the District 
of Columbia, all of its risks being on Maryland real es¬ 
tate, we do not thing the tax on gross premium applies, 
but that its maximum liability is fixed by the income tax 
law. 

The facts with reference to this taxpayer appear of rec¬ 
ord in the Assessor’s Office. We have restated them in 
conference with you. The only answer we seem to get 
6 is Suburban is liable for the gross receipts tax be¬ 
cause it is liable for the gross receipts tax. No 
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attempt has been made to limit the tax in accordance with 
the taxpayer’s unique situation. Yet, we think this i is 
definitely a part of the Assessor’s responsibility toward 
our client. 

In view of the foregoing, we object and except to the 
action of your office in assesing this tax. We are con¬ 
vinced there is no legal basis for it. However, in order 
to avoid penalties and interest, we enclose herewith check 
of Suburban Title and Investment Corporation for $2,- 
943.12 payable to the order of Collector of Taxes, D. C. 
This payment is made under protest and with the reser¬ 
vation of right on the part of our client to seek a redeter¬ 
mination and refund as it may be advised. 

Very truly yours, 

LMD-S Brandenburg & Brandenburg. 

end. 

7 Filed Jul 6 1948 | 

Appeal from assessment of gross-receipts tax for fiscal 
year ended June 30, 1948. 

Findings of Fact and Condusions of Law. 
FINDINGS OF FACT. 

1. Petitioner is a Delaware corporation organized fn 
1921, and has been in the title insurance business since 
its incorporation. With one unimportant exception, ;it 
has not insured titles to real estate in any places other 
than the Montgomery County and Prince Georges County, 
Maryland. On one occasion it insured the title to soniie 
land in the District of Columbia which was part of a tract 
both in Maryland and in the District. 

2. In addition to its so-called statutory office in Dela¬ 
ware, its sole office has been in the District of Columbia. 
All of its activities have been carried on therein, with the 
exception of the work of searching titles, which was con¬ 
ducted in the court houses at the county seats of the 


i 

i 

i 
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counties in which the land involved was situated. Its title 
records, except those currently in use in the county seats, 
were kept in Washington, as were also its books of ac¬ 
counts and corporate records. Its directors had their 
meetings in the District; the title opinions were written, 
and titles were issued in the District. It had nine or ten 
employees in Maryland and sixteen employees in the Dis¬ 
trict. 

3. Petitioner insured titles at the request of lending 

institutions, most of which were located in the Dis- 
8 trict, and for other persons, some of whom resided 
in the District and others of whom did not. The 
orders for its services came to petitioner by mail or tele¬ 
phone from the District or from Maryland, with the ex¬ 
ception of some requests which were transmitted to one 
of petitioner’s vice-presidents, who spent all of his time 
in Rockville, Maryland. When he received such orders he 
transmitted them to the Washington office. Payments were 
made to petitioner at its Washington office. All of its 
bank accounts were with banks in the District. It issued 
no abstract of title in 1945, 1946 or 1947. 

4. Since 1940 petitioner has not paid any gross-receipts 
tax to the District except for fiscal year ended June 30, 
1948, as hereinafter set forth. 

5. On July 16, 1945, an Assistant Assessor, by letter, 
advised petitioner that the Commissioners of the District 
of Columbia had approved an opinion of the Corporation 
Counsel that paragraph 6 of section 6 of the Act of July 1, 
1902 (32 Stat. 619), as amended by section 2 of the Act of 
April 28, 1904 (33 Stat. 564) was in force with respect 
to gross receipts other than “policy and membership fees 
and net premium receipts” on which a tax of 2% was 
paid; and requested petitioner to file a report of gross 
receipts from July 1, 1944, to June 30, 1945. 

6. On July 19, 1945, petitioner advised the Board of 
Personal Tax Appraisers by letter, that it did not furnish 
abstracts of title nor insure titles to real estate, that its 
business was confined to examination and report upon titles 
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to real estate in Maryland, with respect to which certifi¬ 
cates of title were issued, and that on business transacted 
within the District of Columbia it had paid regularly 
the corporate income tax shown to be due and payable 
upon its return. In that letter petitioner expressed 
9 the opinion that it was not subject to the provisions 
of the statute quoted in the letter from the Assistant 
Assessor of July 16, 1945. 

7. By letter to petitioner dated September 18, 1945, the 
Assistant Assessor stated that the payment of the gross- 
receipts tax would relieve petitioner from filing future iiii- 
come-tax returns and from the payment of tangible per¬ 
sonal-property taxes after the fiscal year 1945; and thstt 
the 1946 tangible personal-property assessment would fie 
canceled after the payment of the gross-receipts tax fo|r 
the period from January 1, 1945, to June 30, 1945; and 
petitioner was requested to file a report of its gross re¬ 
ceipts from January 1, 1945, to June 30, 1945. 

8. By letter dated October 10, 1945, addressed to thie 
Board of Personal Tax Appraisers, petitioner, through 
its attorneys, declined to furnish the return as requested* 

9. No further action was taken in connection with thijs 

tax until after the decision of the United States Cour£ 
of Appeals for the District of Columbia, on May 12, 194^, 
in the cases of Real Estate Title Insurance Co. v. District 
of Columbia, and Columbia Title Insurance Co. v. District 
of Columbia (75 Wash. L. Rep. p. 977). I 

10. Petitioner filed with the Assessor an income-tax re^ 
turn for 1946 on March 27, 1947, and for 1947 on February 
16, 1948. On each of these returns it stated that its busih 
ness was that of issuing certificates of title on Maryland 
real estate. 

11. On June 19, 1947, the Assistant Assessor, by letter^ 
advised petitioner that it did not appear that the decision 
in those cases had any bearing on the liability of petif 
tioner for the payment of the one and one-half percentum 
gross-receipts tax, and stated that petitioner’s gross re^ 


I 


i 

i 
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ceipts for the period from January 1, 1947, to June 

10 30, 1947, should be reported. He further stated that 
a return for the full period between July 1, 1946, 

and June 30, 1947, was not in order because petitioner 

had filed an income-tax return for the calendar vear 1946 

•» 

and had filed a personal-property tax return for the fiscal 
year 1947. The Assistant Assessor further stated that be¬ 
cause of the gross-receipts return requested for the fiscal 
year 1948, it -would be unnecessary for petitioner to file a 
personal-property tax return for the fiscal year 1948 or to 
file future income-tax returns. 

12. By letter to the Board of Personal Tax Appraisers 
dated July 8, 1947, petitioner declined to accede to the 
request contained in the letter of June 19, 1947, above 
referred to. On October 9, 1947, the Assessor caused a 
subpoena to be served upon the president of petitioner, 
summoning him to appear before the Board of Personal 
Tax Appraisers and to bring with him all books and rec¬ 
ords showing the total gross receipts of petitioner for the 
period beginning July 1, 1946, and ended June 30, 1947. 

13. On January 8, 1948, petitioner filed an income state¬ 
ment for the period July 1, 1946, to June 30, 1947. This 
showed total gross income of $186,216.83 for that period 
for title, settlement and conveyancing fees, and a total of 
$9,991.41 for tax certificate services, notary fees, miscel¬ 
laneous overages and shortages on recordings, and in¬ 
terest and dividends on investments. 

14. On February 13, 1948, the Board of Personal Tax 
Appraisers made an assessment against petitioner for the 
fiscal year 1948 for its gross receipts from July 1, 1946 

to 1947, plus 20% penalty for late filing, and the 

11 Assistant Assessor notified petitioner thereof. He 
stated to petitioner that the Board of Personal Tax 

Appraisers would recommend to the Commissioners that 
petitioner be relieved from the penalty if request for such 
relief was made to the Commissioners accompanied by a 
check for $2,943.12, being the amount of the tax without 
penalty. Petitioner paid the tax under protest in writ- 



ing on March 1, 1948, and the Commissioners waived the 
penalty on April 1, 1948. 

15. Petitioner was not licensed by the Superintendent 
of Insurance of the District during the period July 1, 
1946, to June 30, 1948, to issue policies of insurance in 
the District. 

i 

CONCLUSIONS OF LAW. 

I 

1. Petitioner was liable to taxation under D. C. Cqde, 
section 47-1702 for the fiscal year ended June 30, 1948. 

2. The assessment appealed from should be affirmed. 

Decision will be entered for the respondent. 

j 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia, i 

I 

• * * # • * • • *'• 

« 

12 Filed Jul 6 1948 

Memorandum. 

The Act of April 28, 1904, 33 Stat. 564 (D. C. Code 1940, 
sec. 47-1702) provides: 

“. . . all companies who furnish abstracts of titles to 
real property, or who insure real estate titles, shall pay to 
the collector of taxes of the District of Columbia one alnd 
one-half per centum of their gross receipts in the District 
of Columbia.” 

Sections 1 and 2 of Title II of the Act of August 17, 19^7, 
50 Stat. 675 (Code secs. 47-1802) provide: 

“_every domestic, foreign, or alien company organised 

as a stock, mutual, reciprocal, Lloyd’s, fraternal, or ainy 
other type of insurance company or association, before 
issuing contracts of insurance against loss of life or health, 
or by fire, marine, accident, casualty, fidelity and surety, 
title guaranty or other hazard not contrary to public policy, 
shall obtain from the superintendent of insurance of the 
District of Columbia an annual license or certificate I of 
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authority, upon payment of a fee of $25 to the collector 
of taxes for the District of Columbia . . . 

“Any such company issuing contracts of insurance in 
the District of Columbia without first having obtained 
license or certificate of authority from the superintendent 
of insurance so to do, shall upon conviction be subject to 
a fine of $100 per day for each day it shall engage in busi¬ 
ness without such license or certificate of authority.” 

Section 6 of Title II (Code sec. 47-1806) provides: 

“All such companies .... shall also pay to the collector 
the fiscal year ended June 30, 1948, based upon its gross 
of taxes of the District of Columbia a sum of money as 
taxes equal to 2 per centum of its policy and membership 
fees and net premium receipts on all insurance contracts 
on risks in the District of Columbia, said taxes to be paid 
before the 1st day of March of each year on the amount 
of such income for the year ending December 31, next 
preceding. Such taxes shall be in lieu of all other taxes 
except (1) taxes upon real estate and (2) fees and charges 
provided for by the insurance laws of the District including 
amendments made to such laws by this title . .. 

13 Section 9 of Title II enacts that any Act or part 
of any Act, insofar as inconsistent with the pro¬ 
visions of that Title, is thereby repealed.. 

This appeal is from an assessment of taxes against 
petitioner under the 1904 Act (Code sec. 47-1702) for 
the fiscal year ended June 30, 1948, based upon its gross 
receipts during the fiscal year ended June 30, 1947. Peti¬ 
tioner contends that it is not liable to taxation under 
section 47-1702 because, as an insurance company within 
the meaning of section 47-1806, it is entitled to the benefit 
of the provision of section 47-1806 that the taxes thereby 
imposed shall be in lieu of all other taxes except taxes on 
real estate and fees and charges provided for by the in¬ 
surance laws. 

First for consideration, is the question of whether peti¬ 
tioner is liable to taxation under section 47-1806. While 



13 


! 

all of its business activities and all of its title researches 
except the examination of title records in the countie^ of 
the situs of the real estate involved, are conducted in the 
District, the land with respect to which petitioner issues 
its policies is all situate outside of the District. It will 
be noted that section 47-1806 imposes a tax of 2 per centum 
of the premiums “on risks in the District of Columbia.” 
Petitioner has not paid taxes under that section. The 
District apparently makes no contention that it is liable 
therefor, as it has not asserted any such liability. Stich 
construction by the parties seems to be correct. The t^rm 
‘ ‘ risks in the District of Columbia ’ ’ is not used in any otjher 
portion of the Act of 1937. Congress, in framing ithe 
statute, seems to have distinguished between business con¬ 
ducted, or contracts of insurance made, in the District, 
as distinguished from the location of the risks insurted. 

Thus section 1 of Title II (Code sec. 47-1801) jre- 
14 quires licenses or certificates of authority for per¬ 
mission “to do business in the District of Columbia”; 
section 2 of Title II (Code sec. 47-1802) imposes a penalty 
for “issuing contracts of insurance in the District” with¬ 
out a license or certificate; and section 5 of Title II (Cbde 
sec. 47-1805) authorizes the superintendent of insurance to 
revoke licenses to “transact business in the District of 
Columbia” for failure to file the annual statement re¬ 
quired by the Act. The use of the term “risks in the 
District of Columbia” in section 6 of Title II (D. C. Cbde 
sec. 47-1806) indicates quite clearly a different concept from 
the transaction of business or issuance of policies, and ties 
the taxing locale to the location of the property. 

Petitioner’s contention seems to be that although it is 
not liable under section 47-1806, if it were liable there- 
under, such liability would be in lieu of other taxes, in¬ 
cluding those imposed by section 47-1702. Somehow f;he 
petitioner’s argument is suggestive of the optimistic char¬ 
acter who averred that if he had some ham he could have 
some ham and eggs, if he had some eggs. 


I 

i 

| 

i 

i 
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Title II of the Act of 1937 does not expressly repeal the 
Act of 1904 (Code sec. 47-1702), and repeals by implica¬ 
tion are not favored, Hazen v. Washington Railway & 
Electric Co., 64 App. D. C. 57, 59, 74 F. (2d) 461. The 
general repeal provision of section 9 is merely declaratory 
of what would be the law even in the absence thereof, namely 
that inconsistent prior laws are repealed by inconsistent 
later enactments, District of Columbia v. Sisters of the 
Visitation, 15 App. D. C. 300. As to companies which are 
not taxed under the Act of 1937 (sec. 47-1806) section 
47-1702 must be considered in force. Actual taxation, not 
merely liability to taxation under a hypothetical and a 
non-existent state of facts is requisite for relief from tax¬ 
ation under section 47-1702. 

15 Petitioner paid income taxes for the calendar years 
1946 and 1947. The question of its liability for those 

taxes is not before the Board, as petitioner has not, either 
in its petitioner or at the hearing, contended that it was 
not liable therefor. The question of such liability can be 
raised by claims for refunds under Code section 47-1534, 
and by appeals to this Board from adverse action thereon 
by the Assessor, if any. The time for the filing of such 
claims has not yet expired. 

As petitioner is liable for the gross-earnings tax asserted 
under section 47-1702, the assessment will be affirmed. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

• •***#••• 

16 Filed Jul 6 1943. 

Decision. 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board, this 6th day of July, 1948, 


Adjudged and determined, That the assessment of gijoss- 
receipts tax against the petitioner, Suburban Title & In¬ 
vestment Corp., a corporation, for the fiscal year elided 
June 30, 1948, herein appealed from, be, and it is hereby, 
affirmed. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals fbr 
the District of Columbia; 

i 

* # # # .# # * *i# 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

20 Room 209, District Building, 

Washington, D. C., 

June 23, 1948. 

I 

The above-entitled matter came on for hearing before 
Honorable Lawrence Koenigsberger , sole member of the 
Board, at 10:30 a. m. 

APPEARANCES: | 

Louis M. Denit, Esq., 
for the petitioner. 

Harry L. Walker, Esq., 

Assistant Corporation Counsel, for the respondent. 

* # • * • * * #; • 

i 

23 Mr. Walker: * * * I will concede in the 

allegations that paragraphs 2, 3, and down to the 
word “District” in paragraph 5 (d). 

* * « # ♦ « # * • 

The Board: To and including? j 

Mr. Walker: To and including the word “District. , ! , 

* * # * * * * * | * 

Mr. Walker: With respect to the allegations con¬ 
tained in paragraph 1, I would state to the Board that I 
will concede that the tapayer is a corporation organized 
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and existing nnder the State of Delaware; farther, that 
it does and did during the tax year involved maintain an 
office in the District of Columbia at the address stated in 
petition. 

With respect to that, I understand that the office in the 
District of Columbia is the principal office of the taxpayer 
and that the word “an” there is used to qualify the fact 
that the taxpayer did have during the tax year a statutory 
office in Wilmington, Delaware. 

Is that correct, Mr. Denit? 

24 Mr. Denit: Yes. 

• •*•**•*# 

William Kline Copenhaver appeared as a witness on 
behalf of the Petitioner and, being first duly sworn by the 
Board, testified as follows: 

Direct Examination 

By Mr. Denit: 

Q. State your full name, please, sir. A. William Kline 
Copenhaver. 

Q. Are you a member of the bar? A. Yes. 

Q. Of the District? A. Yes. 

Q. How long have you been a member of the bar? A. 
Since 1933. 

Q. Do you occupy any position with the petitioner 

25 in this case? A. I am president of the company. 

Q. How long have you been connected with that 
company? A. Since the spring of 1927. 

Q. How long have you been president? A. Since Novem¬ 
ber, 1934. 

Q. Have you devoted your entire time and attention to 
the business of the company since 1927 ? A. Yes. 

Q. And that company is a corporation organized under 
the laws of Delaware ? A. That is correct. 

*#•*••**• 

Q. During the year 1947, in what business was that 
corporation engaged? A. In title insurance business. 
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Q. And for how many years prior to 1947 had it 
26 been so engaged? A. Well, since its incorporation 
in 1921. 


Q. What types of insurance did the Suburban Title j In¬ 
surance Company issue prior to June 30, 1947? A. The 
only one type of insurance on our printed form. That 
form had been printed for four or five years prior to that 
time. 

Q. I show you a form and ask if you can identify that as 
a form which was used by your company? A. Yes;. 
27 that is our form—in fact, the only form that j we 
issued. 

Mr. Denit: I offer this in evidence as Petitioner’s Ex¬ 
hibit No. 1. 

(The document referred to was marked Petitioner’s -Ex¬ 
hibit No. 1 and received in evidence.) 


Q. Was there a prescribed schedule of fees or rates |for 
this insurance? A. Yes. 

Q. Do you have a copy of that schedule of rates ? j A. 
Yes, we have a copy. 

Q. The paper you have handed me indicates a schedule 
of rates effective on new orders on and after October!27, 
1941. Did this schedule of rates remain in force and effect 
through June 30 or 1947 ? A. That is correct. 

° t I 

Mr. Denit: I offer this in evidence. 


* * « # # * # # * 

The Board: Petitioner’s No. 2. 

28 (The document referred to was marked Petition¬ 
er’s Exhibit No. 2 and received in evidence.) 

By Mr. Denit: 

Q. Did your company issue insurance on titles for other 
than the actual consideration involved where there wa.s a 
sale or the amount of loan where there was a loan or mort¬ 
gage? A. No. 




The Board: What do you mean by that—the limit of the 
liability? 

Mr. Denit: Yes. 

And under no circumstances would they issue mote than 
the amount involved. 

The BoardWould you issue more ? 

The Witness: We would not do that. 

The Board: For example, a person bought a lot and paid 
$5,000 and put a building on it, put $10,000 in, so the in¬ 
vestment there would be $15,000, and that w*ould be his loss 
if the titles would be effective. How would you handle 
that? 

The Witness: We w’ould require that he place a new 
order of title with us. We would then search the title to 
date, which would cover the period during which the im¬ 
provements had been made. 

The Board: Wait a minute. 

You wouldn’t give hirq the insurance until after he made 
the investment? 

29 The Witness: No, we w’ould not. 

The Board: Well, the insurance wouldn’t do him 
much good if the title w-as defective after he built the house 
on it. 

The Witness:Well, we have never—I answer you in the 
negative, and I might also add that I don’t recall that we 
have ever been requested to issue any coverage of that 
type. 

The Board: All right. I am not sure it is important; 
just my curiosity. 

The Witness: From a practical standpoint, most people 
would get a construction loan on the property at the time, 
but there are some, of course, wiio would need it. 

By Mr. Denit: 

Q. Did your company confine its activities—that is, the 
issuance of insurance upon property located in any par¬ 
ticular area? A. Yes. We confined our operations to 
the State of Maryland. At the present time it is confined 
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to two counties, Montgomery and Prince Georges County 
in Maryland. 

Q. Did you during the year 1947 issue any certificate^ of 
title or policies of insurance upon real estate located in 
the District of Columbia? A. I believe we issued one* 

Q. What was that? A. And that was—I think it is the 
only case in which we ever issued a certificate coveting 
property located outside of the State of Maryland— 

30 and that was in connection with the sale of a prop¬ 
erty in Takoma Park, where the building and most 

of the lot was located in Maryland and a small triangular 
strip was located in the District. 

The Board: When was that? 

The Witness: I think it was in 1947. 

The Board: Where did you get information on which 
you could base that certificate as to the District propertyj? 

The Witness: From a search under an arrangement with 
one of the companies in the District we made the seajrch 
through their records. 

The Board: You have no, what you call, a plant ? 

The Witness :We have no plant covering District property. 

By Mr. Denit: 

Q. You say that is the only case that you remember. 
Are you confining that to the year 1947 or the entire peijiod 
that you hav been with the company? A. The entire period 
which I have been with the company. 

Q. During 1947 did your company issue abstracts of 
title? A. No. 

The Board: Do you mean fiscal ’47 ? 

Mr. Denit: Sir? 

The Board: You mean fiscal ’47? . 

Mr. Denit: All of ’47. 

The Witness: The answer is no. 

31 The Board: How about calendar ’46? 

Mr. Denit: All right. 

The Witness: No. j 

i 

I 


! 
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By Mr. Denit: 

Q. How about calendar *45? A. No. 

The Board: Calendar ’46 figures in fiscal ’47. 

Mr. Denit: Six months of it. 

The Board: Yes. 

By Mr. Denit: 

Q. Is it not a fact that your company does not and has 
not issued abstracts of title? A. We have never issued 
abstracts of title except in two cases—except w'here the 
United States Government has required it. 

Q. Now, your company is in process of liquidation; is it 
not? A. That is correct. 

Q. And when did it cease actual operations so far as the 
issuance of title insurance is concerned? A. November 1, 
1947. 

Q. I show you a letter dated June 19, 1947, from the 
Office of the Assessor, and ask you whether you received 
that? A. Yes, I can identify that. 

Q. And did you reply to this letter on July 8,1947 ? 
32 A. I did, and this is my reply. 

Mr. Denit: I offer in evidence the letter of June 
19, 1947, and the reply thereto dated July 8, 1947. 

The Board: Any objection? 

Mr. Walker: No objection. 

The Board: Mark this Petitioner’s Exhibit 3 and mark 
that Petitioner’s Exhibit 4. 

(The documents referred to were marked Petitioner’s 
Exhibit No. 3 and Petitioner’s Exhibit No. 4, and were re¬ 
ceived in evidence.) 

#••••*##• 

34 Cross examination 
By Mr. Walker: 

Q. Mr. Copenhaver, during the period July 1, 1946, 
through June 30, 1947, did you—and when I say “you” I 
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speak of the Surburban Title and Investment Corporation 
of Delaware—have any office outside of the District of 
Columbia? A. None other than the statutory office in 
Delaware. 

Q. And that was a mailing address ? A. That is correct. 
Q. Was it with the Secretary of State of Delaware, 

35 the mailing address? A. No. It was with the Dela¬ 
ware Charter Company. 

Q. Delaware Charter Company. 

Now, during the 12 months beginning on and after July jl, 
1947, did you have any office or place of business outside 
of the District other than the office where the Delaware 
Charter Company was? A. No. 

Q. Now, during those same periods of time, did you—I— 
The Board: Pardon me. 

That isn’t really an office; that is just a name? 

The Witness: On the door. 

The Board: Or the lobby. 

The Witness :That is correct. 

By Mr. Walker: 

Q. During that same period of time, did you have ady 
employees outside of the District of Columbia ?A. Yes. 

Q. Where were they employed ? A. They were employed 
at the court houses of Montgomery and Prince Georges 
County. 

Q. That place of business, however, was in the District 
of Columbia at that time, was it not, Mr. Copenhaver? 
A. Well, we had a number of employees who never canjie 
into the District, who spent their entire time—f- 

36 Q. How many did you have who never came into 
the District during those periods of time? A. Wejl, 

in Rockville seven or eight, and in Marlboro two. 

Q. Did those employees mail their information to ybu 
in the District or did they deliver it in person? A. It 
wasn’t delivered in person; only we have one employee 
who makes daily trips between Rockville and the office in 
Washington. The information between Marlboro, Upper 







Marlboro, and Washington, is conducted by automobile and 
by mail. 

Q. How many employees were regularly employed at 
the Washington place of business of the Suburban, and 
during those periods of time? A. I will have to approxi¬ 
mate this within one or two employees. 

Q. That is all right. A. I would say 16. 

Q. And where were the books of record of the corporation 
kept in that period of time? 

The Board: You mean the title records? 

Mr. Walker: Yes; the title records. 

A. The title records not in use in the current case were 
kept in the Washington office. 

By Mr. Walker: 

Q. Where were the other books of record showing 
37 the financial status of the corporation kept? A. In 
the Washington office. 

Q. Where was the minute book or minute books kept? 
A. In the Washington office. 

Q. Was there a board of directors of the corporation 
during those periods of time? A. Yes. 

Q. Where were the meetings of the board of directors 
held? A. In the Washington office. 

Q. Where were you located during that period of time 
as president of the corporation? A. The majority of my 
time was in the Washington office. 

Q. Now, when you had a request for a title insurance 
policy or a certificate of title insurance during that period 
of time, where was the request made? A. Well, the re¬ 
quest would be made in one of several ways. Either in 
person by calling at the office by telephone, which may 
come from somewhere in the District ,or in Maryland, or 
by mail which may come from the District or Maryland. 

Q. But in either event or in any event the request came 
to the office in the District of Columbia ? A. Some did and 
some were placed. Mr. J. Roger Spath, one of the vice- 
presidents, spent his entire time in Rockville, and some 
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orders are placed directly with him, which he passes 

38 on to us. 

The Board: What do they do in Rockville? 

The Witness: The titles are searched at the court housje 
in Rockville. i 

i 

l 

By Mr. Walker: 

] 

Q. Now, did Mr. Spath have any particular place where 
anybody could reach him, or did they just happen to nip 
into him in the court house? A. He spent his entire time 
in the court house. 

Q. He spent his entire time. 

Now, where were the payments for your services with 
respect to titles to land made during that period of time? 
A. Payments were made to our office in Washington. 

Q. Did the corporation have any bank accounts during 
that period of time, Mr. Copenhaver? A. Yes. 

Q. Where were they? A. National Metropolitan Bank!, 
Riggs Bank, the American Security & Trust Company, an4 
I can’t answer for certain whether the account at the Naj 
tional Savings and Trust Company was opened before oif 
after July 1, ’47. 

Q. But in any event, during the periods of time of which 
we are talking, all of the bank accounts of the corporation 
were in the District of Columbia? A. That is rightj 

39 Now, during that same period of time, Mr. Copen-j 
haver, did the corporation pay its contributions to 

the social security insurance for its employees in the Dis-i 
trict of Columbia? A. Yes. 

Q. Did it pay any for its employees in the State of 
Maryland? A. Yes. 

Q. You don’t know the relative amounts paid in both; 
places, do you? A. No, I don’t. 

The Board: Was it based on the fact whether they worked 
in Maryland as distinguished from the District? 

The Witness: Yes. And I believe—for instance, we 

have several employees where we feel the majority of! 

i 

i 

I 
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their time is spent in Maryland—I believe the social security 
would be paid to that. 

• *•••••*• 

W: 

The Witness: Ithink in cases where we may have an 
employee who spends a majority of his time in Maryland, 
that the social security payment is made to Maryland. 

By Mr. Walker: 

Q. Were you a member of the bar of the courts of Mary¬ 
land during the periods of time we are talking about? A. 
Yes. 

40 Q. Did the law of Maryland at that time require a' 
license of title company or title insurance companies 

doing business in Maryland? A. I think I will have to 
answer that yes. 

Q. Did the Suburban Title and Investment Corporation 
have such a license during the period of time of which I 
mentioned before? A. At that time, no. 

The Board: At what time? 

The Witness: During the period of time up to July 1, 
1947. 

Mr. Walker: Yes: 

By Mr. Walker: 

Q. Did it have one subsequent to July 1, 1947? A. The 
successor corporation has. 

Q. And the successor corporation, however, was organized 
under the law of the State of Maryland? A. That is 
correct. 

Q. Did this taxpayer, that is, the Delaware corporation, 
corporation organized under the Delaware law, have ai 
license to engage in business in the State of Maryland as 
a foreign corporation? A. No. 

Q. Did it file with the Secretary of State of Maryland; 
during that period of time a substitute service of process? 
A. No. 

41 Q. I ask you, as a member of the bar of Maryland, 
did the code of laws of Maryland require such a 


25 


i 

i 


i 

i 

i 


substitute service of process of foreign corporations engag¬ 
ing in business in the State of Maryland? A. Yes. 

Mr. Denit: I don’t see that any of this has any connection 
with the issues here. 

The Board:I don’t at the moment; but it won’t htirt, 
because I can look up the code myself, and this will save|me 
the trouble. 

Does Maryland have a law requiring filing, a corporation 
to have a license to do business in the State ? 

The Witness: That is correct. 

The Board: How long has that been the law? 

The Witness: I can’t answer that. 

The Board: More than a year ? 

The Witness: Yes. 

| 

By Mr. Walker: 

i 

Q. Mr. Copenhaver, directing your attention to Peti¬ 
tioner’s Exhibit No. 2, you will notice that among |the 
schedule of rates are rates charged for any number of 
services performed by you other than the issuance of certifi¬ 
cate of title; is that correct? A. Yes. 

Q. Now, among those rates charged or said to have 
42 been charged is a $5 fee for the preparation of each 
conveyance except a deed of trust, where the jfee 
is $5 for preparing the trust and ten notes, above ten nqtes 
there is an additional charge of 25 cents for each additional 
note. 

Now, did the corporation receive any income during the 
period from July 1, 1946, through June 30, 1947, for 
preparing conveyances other than deeds of trust? A. Yes. 

Q. Where were those conveyances other than deeds' of 
trust prepared during that period of time? A. In Wash¬ 
ington. 

Q. Now ,also you had a $10 fee charged for preparing 
Federal Housing Administration trusts. Did the corpo¬ 
ration have any income from preparing such trusts dur¬ 
ing that period of time? A. Yes. 


I 
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i 



26 


Q. Where were those trusts prepared? A. In Wash¬ 
ington. 

Q. I also note from Petitioner’s Exhibit 2 that the tax¬ 
payer had a $2 fee for each paper note prepared by your 
company or three for $5, above the first three papers this 
charge repeats itself. 

Now, what papers were you describing for which the 
fee was $2, or three for $5 in this rate schedule? A. Princi¬ 
pally deeds of trust, mortgages, deeds, leases. 

43 Q. And where were they prepared ? A. When not¬ 
ing charge was made ? 

Q. Yes. A. When the noting charge was made they were 
prepared outside of our office. Where they were prepared, 
I wouldn’t know. 

Q. Well, the noting was done in your office? A. Yes. 

Q. In the District of Columbia? A. Not always. 

Q. Not always. Where else would it be done? A. At 
the court house in either Rockville or Upper Marlboro. 

Q. In that event what would be the theory of your charg¬ 
ing $2 for each paper or a $5 charge for each paper—that 
is, charging for the notarizing of each paper? 

The Board: Not notarizing- 

Mr. Walker: Noting. Excuse me. 

(To the witness) :When they were not done in your 
office. 

The Witness: To see that they were correctly drawn 
and in accordance with every instruction we may have 
received and for the closing of the transaction and to see 
that they were properly executed and complied with the 
laws of the jurisdiction in which they were to be used. 

44 By Mr. Walker: 

Q. Now, Mr. Copenliaver, on Petitioner’s Exhibit 
No. 2 there are two items, and I quote: “Certificates of 
title” and “Insurance rate.” Beside the designation 
“Insurance rate” there is this statement, and I quote: 

“Examination charge is the same as the certificate rate 
plus the insurance fees as per schedule.” 
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Will you see if that is correct? 

A. I am familiar with that. I understand that. 

Q. Did you not in preparing this schedule by such state¬ 
ment make a distinction between certificate of title, rates, 
and insurance rates? A. We did. 

I 

• * # * * * # * • 

j 

45 Q. I will ask you bluntly, Mr. Copenhaver, why 
did you make different rates—-why did you charge 

different rates for the issuance of certificates of title and 
policies of title insurance durng the period of time here¬ 
tofore mentioned? A. I will have to answer that in parts, 
I think. First of all, there is a difference in the coverage. 
The certificate of title which has been filed in evidence is 
the liability under that certificate of title which is based 
solely upon the examination of the records. The full cover¬ 
age insurance not only covers matters of record but also 
certain matters not appearing of record. At the time that 
schedule was made up, we did not issue what is knownias 
the full coverage insurance. As a matter of fact, we still 
don’t issue it. 

The Board: You don’t? 

The Witness: The only form of title evidence that iwe 
have ever issued has been on the form to date that has 
been presented in evidence. 

The Board: What I am trying to find out—what I am 
interested in, what was it that you gave a person if 

46 he paid the insurance rate? If you didn’t give him 
anything, why does it appear in your schedule i of 

fees? 

The Witness: The full coverage insurance rates are hot 
in there in detail; they are referred to in that schedule. 
We would obtain that for the client from one of the com¬ 
panies in the District, or any other company issuing tliat 
full coverage. We did not issue it ourselves. We would 
collect that fee and pass it on to the company issuing lit. 
The Board: Your company was not at all liable on any 
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policies, or whatever you choose to call them, where there 
was full coverage? 

The Witness: Full coverage. The only form we have 
ever issued to our clients has been the one- 

The Board: Now, the so-called other matters which are 
covered by the full coverage are such extraneous things 
to the records, such as forged instruments- 

The Witness: Incapacity of parties, and so forth. Mat¬ 
ters of survey. 

The Board: All right. 

By Mr. Walker: 

Q. Now, Mr. Copenhaver, on the schedule of rates, Peti¬ 
tioner’s Exhibit No. 2, there are also rates set forth for 
settlement fees. By ‘‘settlement” what do you mean 
47 on Petitioner’s Exhibit No. 2? A. Closing the real 
estate transaction in accordance with instructions 
given us by the interested parties, and receiving and dis¬ 
bursing the funds involved in the transaction. 

Q. And where did your participation in that settlement 
taken place? Where did it take place? A. It took place 
in our Washington office. That is, the parties gathered 
there and the settlement was effective by making a state¬ 
ment. Of course, some of the work required in carrying 
out that settlement may not have been confined necessarily 
to the District. 

The Board: No; but that work was done before the 
settlement time; was it not? 

The Witness: Well, we make up the statement and do 
the preliminary work before the time the parties appear 
in our office. 

The Board: And the papers are deposited in your office 
and the money paid you and you make the final run-down, 
of course? 

The Witness: We make the final run-down and pay offs 
and so on. 
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By Mr. Walker: 

Q. In case of making the final settlement, the settle¬ 
ment was done by check drawn on some local bank, was 
it, by yon? A. That is correct. 

48 Q. And that, of course, would be true where sonje 
money was loaned and secured by a deed of tru$t 
on real estate, as well as in a purchase, wouldn’t it? A- 
Yes. 

Q. And I notice from Petitioner’s Exhibit No. 2 that 
you had a fee or rate which you charged for registering 
notes. They were promissory notes? A. Yes; secured 
by a mortgage or deed of trust 

Q. And where were they registered? A. In our offitje 
in Washington. 

Q. And you charged $5 for preliminary reports, those 
preliminary reports were what you just referred to? A. 
Five dollars for extra preliminary reports. 

Q. Extra preliminary reports? A. Yes. 

Q. And where were they prepared? A. In our oflScA 

The Board: You say that is just what he referred tcf; 
he didn’t answer that question. 

Mr. Walker: He answered it by saying, I understood 
it, that they were extra preliminary reports. In othbr 
words, something over and above the reports that he is¬ 
sued on this settlement. 

i 

(To the witness): Is that correct? 

The Witness: That is true. 

40 The Board: What would be the occasion for 
those? 

The Witness: Every time we complete our examination 
we will write a preliminary report and if advised at thdt 
time we will be glad to make a carbon of that preliminary. 
It got to be a habit of quite a few brokers to run that 
practice into the ground to a certain extent by coming iji 
and asking for additional reports. 

The Board: That just means the mechanical work? 

The Witness: That was done to discourage the practice. 
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By Mr. Walker: 

Q. On the second page of Petitioner’s Exhibit No. 2 
are certain rates charged under the heading of “Addi¬ 
tional charges.” The first is a $20 charge for a mortgage 
certificate for second trust note holder when the certificate 
for the owner of first trust note holder is issued at the 
time or under same date. 

Now, in finishing that certificate for the second trust 
note holder, having already furnished one for the first 
trust note holder, it required no examination of titles or 
records or anything else on your part? A. That is cor¬ 
rect. 

Q. You had a duplicate copy of the one issued to the 
first trust note holder in your office; did you not ? A. That 
is correct. 

Q. And you simply copied it and furnished it to 
50 the second trust note holder, and that was done in 
the District of Columbia during the periods of time 
we are talking about? A. That is correct. 

Q. The second item of additional charge is $15 for is¬ 
suing a duplicate certificate of title. The same would be 
true of that. In other words, it required no additional 
examination of any records or titles on your part to issue 
a duplicate certificate of title? A. No. 

Q. And the same would be true with respect to the third 
item, the copy of the certificate of title, and with respect 
to the fourth item, the carbon copy of the certificate of 
title? A. Yes. 

Q. That is none of the items. 

In other words, none of the services performed by the 
corporation during the period of time with respect to those 
certificates of title and mortgage certificates mentioned 
on the second page of Petitioner’s Exhibit No. 2 required 
any examination or any other step with respect to the 
title to the land in any place other than the District of 
Columbia? 

• • • • • • • • • 
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51 The Witness: I don’t wish to be too technical, 
bnt I will answer that no. 

i 

By Mr. Walker: 

Q. Will you please explain what steps were required 
outside of the District of Columbia for you to issue a!ny 
of those certificates of title or the mortgagee certificates 
mentioned on page 2 of Petitioner’s Exhibit No. 2? |A. 
The work required to exhibit the—I mean to issue ^he 
original certificate of title. 

Q. But this is not a charge for issuing the certificate I of 
title; this is for a duplicate? A. That is correct. 

Q. So that your answer is yes? 

The Board: I don’t see any use of sparring about this 
thing. The fact of the matter is, Mr. Copenhaver, those 
services could be rendered on the basis of papers 

52 already in your office; is that correct? 

The Witness: That is correct. 

The Board: Without going a step outside of the office. 
The Witness: Yes. 

Hhe Board: And, of course, the foundation was worked 
on out of the office? 

The Witness: Yes, sir. 

The Board: But those services did not require any oht- 
side work at all? 

The Witness: That is correct. 

By Mr. Walker: 

Q. Now, Mr. Copenhaver, did you issue any of thqse 
papers during the period of time we mentioned? A. Y^s. 

Q. Did you issue some of each class? A. I would have 
to guess. I would say yes. 

* * # # # * * #|# 

54 Q. Was any of this stock of the Suburban Title 
and Investment Corporation held or owned during 
the tax period involved by any corporation doing the busi¬ 
ness of issuing certificates of title or policies of title insur- 

i 
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ance in the District of Colnmbia during that period? A. 
No. 

Q. Was the Snbnrban Title and Investment Corpora¬ 
tion licensed by the Superintendent of Insurance of the 
District of Columbia during the period July, 194(5, through 
June 30, 1948, to issue policies of insurance in the Dis¬ 
trict of Columbia? A. No. 

*•**#•#*• 

Redirect Examination 
By Mr. Denit: 

Q. Mr. Walker ask you whether or not when the $20 
charge was made for issuing a mortgage certificate for a 
second trust holder anything more was required to be 
done than to copy a certificate previously issued. I un¬ 
derstood you to answer him, “No.” Were you correct 
in that? A. I will have to stand corrected on that. 

Q. What in addition to the work involved in issuing the 
certificate to the owner or first trust holder was involved? 
A. We had to change our liability from either the owner 
or some other mortgagee to a new mortgagee. 

55 The Board: I don’t think that is important, Mr. 

Denit. Whether it is material or not, I don’t know. 
That work was done in the office here and required no 
further search of title outside. 

Mr. Denit: I will concede that, but I want to show that 
a liability is assumed toward the holder of the second 
trust and he, by obtaining a certificate, became a party 
insured by it. 

• **•••*** 

62 The Board: What I am trying to get at is this: 
If a person lived, say, in Rockville and wanted to 

63 buy a piece of property in Montgomery County, 
would he come to your company n Washington or 

would be deal with some company that had an office in 
the county? 



The Witness: Well, that would be up to the customer 
whether he decided to place the order with us. I f^el 
that we have as many friends in Rockville that place 
orders with us- 

The Board: Would there be any reason for a perspn 
living in Rockville coming here to you? 

The Witness: They place it directly with Mr. Spath in 
Rockville. 

The Board: How about in Marlboro? 

The Witness: In Marlboro they would most likely wrijte 
to us. 

The Board: Am I correct in assuming that if a lend¬ 
ing institution were a Washington bank, they will always 
prefer your certificate to the certificate of some company 
out in the county which they were not too familiar with? 

The Witness: That would be true. 

The Board: If it were a bank located in Rockville, tli^y 
wouldn’t have that preference to your company at all; 
would they? 

The Witness: If they wanted title evidence from a title 
company, they would order it, and not necessarily thejir 
return—they would order it either from our corii- 
64 pany or the District, Lawyers and Washington. 

The Board: You know there are no title compa¬ 
nies in Montgomery County. 

The Witness: There are others. 


The Board: Are there any incorporated companies 6f 
comparable financial standing with your company who 
have offices in those counties or either of them? 

The Witness: No. 

i 

#*####*# I* 

65 The Board: I think I understood you to say th^t 
all of your title records were kept in the District 
unless they were in the hands of a title examiner who 
naturally would take it with him to the court house where 
he had to do his investigation. 
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The Witness: That is correct. 

The Board: But their base was here? 

The Witness: That is correct. 

66 Mr. Denit: Counsel for the District has handed 
to me the District of Columbia income tax return 
filed by petitioner covering the period from January 1, 
1947, through October 31, 1947, and I understand concedes 
that the tax shown to be payable, namely, $1,135.34, -was 
n fact paid to the Dstrict. 

Mr. Walker: No objection, and I do concede. 

74 Mr. Denit: That is Petitioner’s case. 

Mr. Walker: I call Mr. Martin. 

Thereupon, James L. Martin was called as a witness by 
and on behalf of the respondent and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Walker: 

#**•••##• 

82 Q. Mr. Martin, you testified that the Board of 
Personal Tax Appraisers had occasion to examine 
into the taxation of the Suburban Title and Investment 
Company and that it took some action in connection there¬ 
with. A. It did. 

Q. Will you please explain in your own words what ac¬ 
tion was taken by the Board? A. The Board assesed the 
gross receipts of the Suburban Title and Investment Cor¬ 
poration during the period July 1, 1946, to June 30, 1947, 
for the fiscal year 1948. 

Q. Were you and the Board of Personal Tax Appraisers 
aware at the time you assessed such gross receipts taxes 
that the Suburban Title and Investment Corporation had 
paid an income tax to the District of Columbia for some 
or all of that period of time for which you assessed 
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83 gross receipts taxes? A. We were aware of that 
fact. 

Q. Do you know whether or not the Suburban Title and 
Investment Corporation paid any net premium tax as an 
insurance company for that period of time to the District 
of Columbia? A. I know that it did not. 

Mr. Walker: No further questions. 

I 

Cross Examination 


By Mr. Denit: 

Q. Prior to the assessment of this gross receipts tak 
now involved, was there any assessment of the gross re+ 
ceipts tax against then Suburban Title and Investment 
Corporation A. I check back as far as the fiscal year 
1940 and I can say as to the period from ’40 up to thb 
present time there had been no previous assesments. 

Q. From the period ’40 to ’47 had there been an ini 
come tax return filed by the corporation? A. The cori 
poration had annually filed income tax returns. 

*#***«**<j 

85 By Mr. Denit: 

* 

Q. Isn’t it a fact, Mr. Martin, that the informal 
tion supplied here in all the dealings between the taxj 
payer and the Assessor’s office were without prejudic^ 
to the position taken by the Assessor’s office or the taxj 
payer? A. Yes, I would say that. 

The Board: Mr. Denit, I am not inclined to take th4 
view that either side was estopped by any of this corresl 
pondence. 

##*♦#***4 


i 
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EXHIBITS. 

Petitioner’s Exhibit No. 1. 

101 THE SUBURBAN TITLE AND INVESTMENT CORPORATION 
925 FIFTEENTH STREET, N. W. 

WASHINGTON 5, D. C. 

CERTIFICATE OF TITLE, 
to 

ALL th certain piece or parcel of land and prem¬ 
ises situate, lying and being in ^ County, in the State 
of Maryland, known and distinguished as 


The Suburban Title and Investment Corporation 

for a valuable consideration, hereby certifies that an ex- 1 
amination of the title to the property described above 
among the Land Records for said County, to the date 
hereof, shows the same to be, according to said Records, 1 
as indexed in the office of the Clerk, good in fee simple in 
subject only to such taxes and assessments, if any, as may 
be due and unpaid, and to such covenants, liens, encum¬ 
brances, objections, defects or other matters as are noted 
or mentioned in the annexed Schedule “A.” 

This Certificate is issued to 

and for benefit only and upon condition that the lia¬ 
bility of this Company shall be limited in any event to the 
sum of Dollars. 1 


Dated: 


The Suburban Title and 
Investment Corporation 


By.. 
Attest: 


President 


I 


Secretary 
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Petitioner’s Exhibit No. 2. 

102 The Suburban Title and 

Investment Corporation 

NEW SCHEDULE OF RATES 

Effective on New Orders on and after 
October 27, 1941 


Certificates of Title.— $30.00 for the first $1000.00 ahd 
$1.50 for each additional $1000.00 up to and including 
$50,000.00. $1.25 from $50,000.00 to $100,000.00 and $L00 
per thousand above $100,000.00. 

Certificates for Loan, No Change of Ownership.— $20j00 
for the first three years for the first $1000.00 of the liab- 
bility, plus $.50 for each additional $1000.00 up to the pld 
liability. If the loan is increased above the old liability, 
the additional rate is $1.50 for the increase, $1.00 for eabh 
additional year. 

Insurance Rate.— Examination charge is the same as the 
certificate rate plus the insurance fees as per schedule. 

Conveyancing. —$5.00 for the preparation of each con¬ 
veyance except deeds of trust where the fee is $5.00 fjor 
preparing the trust and ten notes, above ten notes there 
is an additional charge of $.25 for each additional note.j 

Preparing Federal Housing Administration trusts, in¬ 
cluding copies $10.00. 

Noting. —$2.00 for each paper not prepared by our Coijn- 
pany or three for $5.00, above the first three papers this 
charge repeats itself. 

Settlement Fees. —$10.00 for the first $10,000.00 or fraic- 
tion thereof of the purchase price or loan and $.50 p^r 
$1000.00 above the first $10,000.00. Note: Above rates fpr 
settlement fees are minimum rates, and additional charges 
should be made in each settlement where unusual services 
are performed. 


I 
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Registering Notes. —$1.00 minimum for the first four i 
notes and $.25 for each note above the first four. 

Preliminary Reports. —Additional preliminary reports 
$5.00. 

103 Additional Charges 

1— Mortgage certificate for second trust note holder (when 

the certificate for the owner of first trust note holder is 
issued at the same time or under same date).$20.00 i 

2— Duplicate Certificate of Title (Such certificate to be 

marked “Duplicate”) where there is no change from 
the original certificate of title, and no additional liability 
assumed by the Title Company.$15.00 ■> 

3— Copy of Certificate of Title (to be marked “Copy”)— 

signatures to be typed.$10.00 

4— Carbon Copy of Certificate of Title (Carbon Copy to be 
marked “Copy”) to be made at the time the original cer- ! 
tificate of title is written (signatures to be typed). .$5.00 

Note * If either of Nos. 3 and 4 (above) are certified by 
Office Notary Public (that is in the office of the Title 
Company) as a true copy of the original certificate, add 
$2.00 Notary Fee in addition. 

Petitioner’s Exhibit No. 3. 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

OFFICE OF THE ASSESSOR i 

June 19, 1947 

i 

Suburban Title and Investment Corporation 
925 15th Street, N. W. 

Washington 5, D. C. 

Gentlemen: 

There is enclosed copy of a letter written to you on Sep¬ 
tember 18, 1945, informing you of the action of the Board 
of Commissioners, D. C., in approving an opinion of the 
Corporation Counsel holding that the Suburban Title and 
Investment Corporation was liable for the V/ 2 % gross 
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receipts tax imposed under the provisions of Paragraph s 
of Section 6 of the Act of July 1, 1902 (32 Stat. 619, Chaj?. 
1352), as amended by Section 2 of the Act of April 28,1904 
(33 Stat. 564, Chap. 1815), (Section 47-1702, D. C. Code, 
1940). 

Further action was suspended pending the decision <if 
the United States Court of Appeals for the District cff 
Columbia in Case No. 9414, Beal Estate Title Insurance 
Company, a corporation, petitioner, v. District of Colum¬ 
bia, respondent, and Case No. 9415, Columbia Title Insur¬ 
ance Company, petitioner, v. District of Columbia, re¬ 
spondent. The cases were decided on May 12, 1947. lit 
does not appear that the decision of the United States 
Court of Appeals has any bearing or effect upon the liaj- 
bility of the Suburban Title and Investment Corporation 
for the payment of the U/ 2 % gi»e«s--«>8cipts tax' referred 
to, and the Corporation is requested to execute and file ^ 
return during the month of July, a form for which ih 
duplicate is enclosed. Gross receipts of the Corporation 
for the period from January 1 to June 30, 1947, should 
be reported. A return for the full period between July 1|, 
1946, and June 30, 1947, is not in order, because the Coi> 
poration filed an income tax return for the calendar yeat 
1946, and filed a personal property tax return for the fiscal 
year 1947. 

Because of the gross receipts return requested for the 
fiscal year 1948, it will be unnecessary for the Corporation 
to file a personal property tax return for the fiscal yeait 

1948, or to file future income tax returns. j 

I 

Very truly yours, 

Jqmes L. Martin, 
Assistant Assessor, D. C. 

i 

i 

I 

i 

i 

i 

i 
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105 September 18, 1945 

The Suburban Title and Investment Corporation 
925 15th Street, N. W. 

Washington 5, D. C. 

Gentlemen: 

The Board of Commissioners of the District of Columbia 
has approved an opinion of the Corporation Counsel hold¬ 
ing that The Suburban Title and Investment Corporation 
is liable for the 1 V>% gross receipts tax imposed under 
the provisions of Paragraph 6 of Section 6 of the Act of 
July 1, 1902 (32 Stat. 619, Chap. 1352), as amended by 
Section 2 of the Act of April 28, 1904 (33 Stat. 564, Chap. 
1815), (Section 47-1702, D. C. Code 1940). 

The gross receipts tax is in lieu of all other taxes except; 
(1) taxes upon real estate, and (2) fees and charges pro¬ 
vided for by the insurance laws of the District. The pay¬ 
ment of the gross receipts tax will therefore relieve you 
from filing future income tax returns, and from the pay¬ 
ment of tangible personal property taxes after the fiscal 
year 1945. The 1946 tangible personal property assess¬ 
ment will be cancelled after the payment of the gross re¬ 
ceipts tax discussed in the next succeeding paragraph. 

Since you filed an income tax return for the calendar 
year 1944, you will not be required to pay a tax on gross 
receipts for the period July 1-December 31, 1944. Pur¬ 
suant to the opinion, you are directed to file in this office, 
not later than October 10, 1945, a report, on the enclosed 
form, of gross receipts from January 1, 1945, to June 30, 
1945, with a supporting schedule stating: 

(a) In detail, by description and amounts, gross receipts 
during the period. 

(b) In a second column eliminations represented by de¬ 
ductions for “policy and membership fees and net pre¬ 
mium receipts”, and other allowable deductions, such as 
interest received from Federal bonds, if any. 
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106 (c) In a third column net figures making up the 

total stated on the report form. 

Very truly yours, ' j 

James L. Martin, 
Assistant Assessor, D. C. I 

Petitioner’s Exhibit No. 4. 

i 

SUBURBAN TITLE AND INVESTMENT CORPORATION 
SAUL BUILDING, 925 15TH STREET 

REPUBLIC 7665 
WASHINGTON 5, D. C. 

July 8, 1947 j 

Board of Personal Tax Appraisers, 

Boom 215, District Building, 

Washington 4, D. C. 

Gentlemen:— 

i 

Attention: James R. Martin, Assistant Assessor 
We have your letter of June 19th enclosing form upon j 
which you request that we report gross receipts for a pe¬ 
riod from July 1, 1946, to June 30, 1947. 

Our counsel advises us that the principle laid down by 
the United States Court of Appeals in the two cases re¬ 
ferred to in your letter is applicable to title coverage is¬ 
sued by this Company. Furthermore, since we do not I 
insure titles to real estate in the District of Columbia, 
our activities being restricted to the State of Maryland, 
it is his opinion that premiums received by us are not 
taxable in the District of Columbia. | 

In view of the foregoing, we must respectfully decline 
to file a gross receipts return. 

i 

Very truly yours, 

Wm. K. Copen haver. 

President. 


I 
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No. 9995 

The Suburban Title and Investment Corporation, , 

Petitioner, 

v. 

District op Columbia, Respondent . 

BRIEF FOR RESPONDENT 


SUPPLEMENTAL STATEMENT OF THE CASE - 

Petitioner’s “statutory office” in Delaware is simply a 
mailing address with a Delaware charter company (App. 
21). Petitioner’s directors had their meetings in the Dis¬ 
trict (App. 8), and all its bank accounts were in the District 
during the fiscal year ended June 30,1948 (App. 23). 

- Petitioner’s title records, except those currently in use' 
in county seats in Maryland, were kept in the District of 
Columbia, as were also its books of account and corporate 
records (App. 8). 

Petitioner was not licensed by the Superintendent of In¬ 
surance of the District of Columbia during the period July 
1,1946 to June 30,1948 to issue policies of insurance in the 
District (App. 11). 
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from die payment of the tax imposed under Sec. 47-1702 if in j 
fact it was liable for the latter tax. j> 

x The question of petitioner’s liability for District of Columbia r , 

income taxes is not at issue in this proceeding. i . 

I /. 

ARGUMENT 


Petitioner was correctly assessed under the provisions of Sec. 

47-1702, D. C Code, 1940. 

Sec. 47-1702 was not repealed by the enactment of Sec. 
47-1806. 

Sections 47-1801 through 47-1808 were enacted as Title 
II (“TAXES ON INSURANCE COMPANIES”) of the 
Act of August 17,1937, 50 Stat. 675 et seq. In Section 6 of 
Title VI (“TAX ON PRIVILEGE OF DOING BUSI¬ 
NESS”), supra, it was provided, inter alia, that “ • * * 
companies who furnish abstracts of titles • * • which pay 
taxes under existing laws of the District of Columbia uppn 
gross receipts * * * and insurance companies which pay a 
tax upon premiums shall be exempt from the provisions of 
this title. * # * ” 

It seems clear that Sec. 47-1702 not only was not repealed 
by the Act of August 17, 1937, but that as a matter of fact 
Congress recognized in that Act that Sec. 47-1702 was still 
in full force and effect as imposing a tax upon “companies 
who furnish abstracts of titles.” 

Under the provisions of Sec. 47-1702, D. C. Code, 1940 
(Pet. brief 5), an annual tax at the rate of 1%% is imposed 
upon the gross receipts of “All companies * * * who (sic) 
furnish abstracts of titles to real property or who (sic) 
insure real estate titles”. Petitioner concedes that it “has 
been engaged in the title insurance business since its in¬ 
corporation”, and that it “transacts all of its business in 
the District of Columbia” (Pet. brief 2). 




imposed under said Sec. 47-1702. In support of such con¬ 
tention, petitioner argues, in substance, that District of 
Columbia title companies, including it, issuing certificates 
of title are engaged in the insurance business, and are sub¬ 
ject to the tax of 2% of their net premium receipts on all 
insurance contracts on risks in the District of Columbia, 
under the provisions of Sec. 47-1806, D. C. Code, 1940. ' 

It is true that the tax paid under the provisions of Sec. 
47-1806, D. C. Code, 1940, is declared by statute to be in 
lieu of all other taxes except (1) taxes upon real estate and 
(2) fees and charges provided by the insurance laws of the 
District However, it is provided in Sec. 47-1806 that each 
insurance company, inter alia, shall pay a tax equal to 2% 
of its policy and membership fees and net premium receipts 
or consideration received on all insurance and annuity con¬ 
tracts on risks in the District. Under the statute the tax 
is payable on the first day of March of each year on the 
amount of such income for the year ended December 31, 
-next preceding the first day of March. Petitioner has not 
paid any taxes under Sec. 47-1806, and the District has not 
asserted that petitioner is liable for such taxes (App. 13). 
Notwithstanding the fact that it has paid no tax under Sec. 
47-1806, petitioner insists that that fact does not operate 
to deprive “it of the benefit of the exemption granted in 
that section” (Pet. brief 6). But it is the tax paid under 
Sec. 47-1806 and not the liability therefor or the exemption 
therefrom which is declared to be “in lieu of all other 
taxes”. 

Petitioner apparently finds solace in the case of Real 
Estate Title Insurance Co* v. District of Columbia, 82 U. S. 
App. D. C. 170, 161 F. 2d 887, where this Court held that 
the taxpayer was “taxable solely under Section 47-1806 of 
the District of Columbia Code.” The opinion in that case,- 
however, does not support petitioner’s contentions in this 
case. There, as this Court pointed out, petitioners were 




“organized as insurance companies and have adhered i 
throughout to the stated purposes of their charter, have j 
registered as insurance companies, have complied with the 
laws applicable to insurance companies and have held them- .j 
selves out to the public as insurance companies” and i 
“From and after the passage of this statute and until the j 
present controversy, petitioners were assessed and paid j 
taxes under its provisions * * * ”. In contrast to the tax- I 
payer in that case, petitioner in the instant case has paid no j 
taxes under Sec. 47-1806 and has not been licensed by the j 
Superintendent, of Insurance of the District during the 
period involved to issue policies of insurance in the District i 
(App. 11). Furthermore, the certificates of title issued by i 
the petitioner in the Real Estate Title Insurance Co. case 
specifically related to'property “situate in * * * Washing- 
ton, District of Columbia”, as will be seen from an examina- j 
tion of a reproduction thereof appearing in the opinion of j 
this Court in that case, whereas “the land with respect to 
which petitioner issues its policies is all situate outside of 
the District” (App. 13). j 

Not only is it a fact that petitioner paid no tax under | 
Sec. 47-1806, but it is equally true that petitioner is not 
liable for any tax thereunder. If petitioner were liable, it j 
would, of course, have had to pay the tax. Respondent sub¬ 
mits that the following reasoning of the Board on the j 
question of whether petitioner was liable for any tax under 
Sec. 47-1806 is correct: 


“ * • • petitioner has not paid taxes under that 
section. The District apparently makes no conten¬ 
tion that it is liable therefor, as .it has not asserted 
any such liability. Such construction by the par¬ 
ties seems to be correct. The term ‘risks in the 
District of Columbia’ is not used in any other por¬ 
tion of the Act of 1937. Congress, in framing the 
statute, seems to have distinguished between busi¬ 
ness conducted, or contracts of insurance made. 


f&xvg‘ 













that “Inasmuch as the District of Columbia ‘acquiesced in j 
the payment of income taxes by the petitioner upon its in¬ 
come derived in the District of Columbia, which includes j 
the gross receipts here involved taxing such gross receipts 
results in double taxation” (Pet. brief 9). But the fact 
that petitioner paid income taxes could not relieve it from j . 
the payment of the gross receipts tax if in fact it was liable 
for the latter tax. As pointed out by the Board of Tax r ‘ 
Appeals: - A 

. j ; 

“ * * # The question of its liability for those j 
taxes (income taxes for the calendar years 1946 
and 1947) is not before the Board, as petitioner 
has not, either in its petition or at the hearing, 
contended that it was not liable therefor. The 
question of such liability can be raised by claims j 
for refunds under Code section 47-1534, and by ap¬ 
peals to this Board from adverse action thereon by 
the Assessor, if any. The time for the filing of 
such claims has not yet expired.” [Parenthetical ! . 
matter supplied.] (App. 14) 

Furthermore, petitioner was advised by an assistant as- j 
sessor of the District of Columbia on September 18, 1945 j 
[which was, of course, prior to the time for filing any Dis- j 
trict income tax returns or paying any such taxes for the ! 
calendar years 1946 and 1947] that “the payment of the 
gross receipts tax will therefore relieve you from filing, 
future income tax returns, and from the payment of tangi¬ 
ble personal-property taxes after the fiscal year 1945.” 
(App. 40) | 

It seems clear that if petitioner pays the gross receipts 
taxes it will not be liable for the payment of either District 
of Columbia income taxes or District of Columbia franchise 
taxes. While Sec. 2(d) of the District of Columbia Income i 
Tax Act, supra, did not specifically exempt “title compan¬ 
ies”, it seems quite obvious that companies which pay the \ 
gross receipts tax are not liable,jfor the payment of the in- j 
come tax with the exception of those companies specifically 




2 See footnote 1. supra. 

* See Title II, Sec. 1 (g) of the District of Columbia Income and Franchise 
Tax Act of 1947, supra, page 4. 


mentioned in Sec. 47-1701 (d), D. C. Code, 1940. The Dis¬ 
trict of Columbia Income Tax Act was repealed with re¬ 
spect to taxable years or portions thereof beginning on and 
after the first day of January, 1947 2 and was supplanted 
by the District of Columbia Income and Franchise Tax Act 
of 1947. The latter Act specifically exempts, inter alia , 
“companies which furnish abstracts of title or which insure 
titles to real estate # * * which pay taxes on their * * * gross 
receipts under existing laws of the District.” 3 

In view of the foregoing there is properly no question of 
double taxation in this case. 1 

_ CONCLUSION 

The decision of the Board of Tax Appeals in this case 
was correct and should be affirmed. 


Respectfully submitted. 


Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent , 

323 District Building, 

Washington 4, D. C. 
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United States Court of Appeals ! 

Foe the District of Columbia Circuit. 


No. 9995. 


The Suburban Title and Investment Corporation, 

Petitioner, 

v. 

District of Columbia, Respondent . 


PETITION FOB REHEARING. 


Comes now The Suburban Title and Investment Corpora-! 
tion, petitioner in the above entitled cause, and petitions! 
the Court for a rehearing in said cause, upon the following 
grounds: 

1. The majority opinion misconceives petitioner’s tax-; 
able status. Petitioner was organized in 1921, and has been] 
in the title insurance business since its incorporation-! 
(Joint App. 7,16) It has issued only one type of contract 
(Joint App. 17), known as “Certificate of Title” (Joint] 
App. 36). 

In Real Estate Title Insurance Company v. District of 
Columbia, 82 U. S. App. 170, 161 Fed. (2) 887, this Court 

j 
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held that such a certificate is an insurance policy, that com¬ 
panies issuing the same are engaged in business as insur¬ 
ance companies “and should be taxable solely under Sec¬ 
tion 47-1806”. No restriction as to locale of risks insured 
was stated or implied in the opinion. Accordingly, peti¬ 
tioner is an insurance company and was, therefore, liable 
to be taxed as such without discrimination. 

2. Before the Board of Tax Appeals and in this Court, 
petitioner asserted that because it is an insurance company, 
its liability for taxes was limited by § 47-1806, D. C. Code 
1940. In the majority opinion it is said that this section 
is “not now in issue”. This is obviously incorrect inas¬ 
much as petitioner relied upon § 1806 as prescribing the 
utmost limits of its tax liability. That it had no tax to pay 
was not because the section was inapplicable to it, but by 
reason of the fact that it did not issue and did not receive 
premiums on risks in the District of Columbia—a matter 
which the majority opinion entirely ignores. Indeed, if the 
majority of the Court treated this section as not in issue, 
then it would seem to follow that no consideration was 
given by the majority to its applicability, merely because 
petitioner had no tax to pay. The statute does not make 
payment of some tax a necessary requisite for exemption 
from “all other taxes” as therein provided. It provides 
only that “Such tax shall be in lieu of all other taxes .. . ” 
If the real property tax were expressly declared to be “in 
lieu of all other taxes” it could hardly be argued that a 
person would be subjected to a prior enactment taxing in¬ 
come, merely because he owned no real estate. Yet that 
situation is clearly analogous to the net result of the ma¬ 
jority opinion. In the suggested analogy, the clear impli¬ 
cation would be that all prior taxing statutes had been re¬ 
pealed. And the same implication obtains here. 

It is no test of the applicability of §§ 47-1801-47-1806 to 
petitioner to say that respondent has never demanded com¬ 
pliance and petitioner has never complied. Certainly the 
failure of an individual to file an income tax return and the 
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oversight of the government, whether through inadvertence j 
or improper statutory construction, to require such filing, j 
would not lead to the conclusion that the individual was not 
covered by the laws relating to income taxes. Hence, dere- j 
liction of petitioner in not realizing the necessity for a j 
license as required by § 47-1801 affords no ground for say- j 
ing that the requirement is not applicable to it. The lan- ! 
guage of the statute seems clear. In unmistakable words, 

§ 47-1801 provides that all insurance companies shall apply 
for a license to do business in the District of Columbia, and j 
shall pay a fee therefor. If the two sentences of that sec- j 
tion are transposed, it is obvious that every company is 
required to have a license when it does business in the Dis- j 
trict. And what constitutes doing business? Sec. 47-1802 
defines it, for the purpose of the only penalty imposed, as 
“issuing contracts of insurance in the District of Colum- j 
bia.” The penalty is not limited to companies which “issue 1 
contracts of insurance on risks in the District of Colum- j 
bia.” If it were, petitioner and like companies would be 
free from all supervision. 

The phrase “all such companies” as used in § 47-1806 
can only mean “all insurance companies which issue con- j 
tracts of insurance in the District” which petitioner ad- j 
mittedly does. The limitation of the tax to receipts from 
insurance “on risks in the District of Columbia” does not 
mean that the applicability of the preceding sections is also 
so limited. It would be incongruous and unreasonable for j 
the legislative body to use such different language to ex- i 
press the same limitation. 

3. If the decision of the majority is allowed to stand it j 
would result in oppressive and unconstitutional discrimina- j 
tion against petitioner and those similarly situated. Com- i 
panies, foreign or domestic, insuring any risks in the Dis¬ 
trict are taxable on that business only. Under § 47-1806 j 
such tax is “in lieu of all other taxes”, and receipts from j 
insurance on risks outside of the District are tax-free, i 

i 



Petitioner, however, under the majority opinion, must pay 
a tax on its entire gross receipts, including those from in¬ 
surance on outside risks, because it insures no risks in the 
District. The taxing authority can make reasonable classi¬ 
fications, but we submit, the basis here used would not meet 
the test. , 

In Stewart Dry Goods v. Lewis, 204 U. S. 550, 79 L. Ed. 
1054, 1062, a gross sales tax which increased in rate as 
total gross sales increased was held unconstitutional, the 
Court saying: 

“It exacts from two persons different amounts for 
the privilege of doing exactly similar acts because the 
one has performed the act oftener than the other /’ 

i 

The situation here is similar, different taxes being applied 
to the same business merely because one has insured a 
minimal number of risks in the District. That this result 
is discriminatory and denies equal protection under the law 
seems obvious. 

4. The majority opinion says that the Board of Tax Ap¬ 
peals rightly held that petitioner was taxable under D. C. 
Code (1940) § 47-1702. No reasons are given for the con¬ 
clusion thus reached and no authorities are cited to sup¬ 
port it. Rightly construed, as the dissenting opinion clearly 
demonstrates, this section imposes a “tax on insurance 
companies which derive income from insurance written on 
risks in the District of Columbia • • * measured by that 
income plus any other receipts arising from District 
sources.” Again, the dissenting opinion indicates that 
“before the tax imposed by § 1702 can attach, there must 
be gross receipts from insurance written on District of 
Columbia risks. This is so because the tax is laid upon the 
privilege of insuring risks in-the District. If that activity 
is not engaged in, there is no tax under § 1702. In this 
case, the petitioner is not a corporate creature of the Dis^ 
trict of Columbia. It accomplishes no corporate purpose* 
exercises no franchise, and insures no risks in the District 



The mere physical receipt in this jurisdiction by the peti¬ 
tioner of moneys arising from insurance risks in Maryland 
only, does not stamp those funds as ‘gross receipts in the 
District of Columbia’ in the meaning of the statute.” 

The reasoning of the dissenting opinion and the conclu¬ 
sions reached are supported by a careful study, manifested 
in the opinion, of both the history of § 1702 and controlling 
decisions involving similar franchise taxes. In the ma¬ 
jority opinion this history is ignored. The cases cited are 
not referred to and apparently were not even considered. 
In essence, and we say it with great deference to the Court, 
the majority opinion proceeds on the theory that petitioner 
is subject to the gross receipts tax because it is subject to 
that tax. This conclusion, the minority opinion conclusively 
demonstrates, is wrong. 


5. The majority opinion is inconsistent with and fails to 
give effect to the decision of this Court in District of Co¬ 
lumbia v. Pickford, decided December 12, 1949, No. 10122 | 
(not yet officially reported). This Court said: 

“The District contends that * * * the measure of the 
franchise tax must include not only the income attrib¬ 
utable to the business but also ‘such other net income 
as is derived from sources within the District’, and j 
that this means that if an individual, because of his j 
operation of an unincorporated busines, is liable to a j 
franchise tax, the measure of that tax includes his 
other net income derived from sources within the Dis¬ 
trict but unconnected with the business. But it seems 
to us that Congress by this statute made an unincor- j 
porated business a taxable entity. Having created this j 
entity, Congress treated it in the same fashion as it j 
treated corporations. By Title VII it imposed upon 
corporations a franchise tax for the privilege of carry- ! 
ing on business within the District, the tax being meas¬ 
ured by the taxable income of the corporation. That 
Title defined taxable income as income derived from 
sources within the District. So a corporation must 
pay, as a franchise tax, a tax upon all its income from 
District sources. The tax imposed by Title VIII uponi 
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incorporated businesses is of the same nature as that 
imposed by Title VTI upon corporations. The measure 
of the Title VIII tax is all the income of the unincor¬ 
porated business derived from sources within the Dis¬ 
trict. If the unincorporated business, as an entity, had 
income from District sources but not from its business, 
that income would be included in the measure of the 
tax.” 

Applying the foregoing reasoning to the situation of the 
petitioner, since it had no income from insurance on risks 
in the District of Columbia, it was not taxable under Sec¬ 
tion 1702. 

Whebefobe, The Pbemises Considered, your petitioner 
respectfully prays that a rehearing of this cause may be 
granted, and for such other and further relief as to the 
Court may seem meet and proper. 

The Sububban Title and 
Investment Cobpobatton, 
Petitioner, 

By Louis M. Denit, 

Attorney for Petitioner, 

719 15th Street, N.W. 

Bbandenbubg & Bbandenbubg, 

Of Counsel. 


Certificate of Counsel. 


I, Louis M. Denit, do hereby certify that I am one of 
counsel for the above named petitioner, that this petition 
is filed in good faith and not for delay. Oral argument is 
requested. 


Dated at Washington, 
1950. 


7th day of February, 



Louis M. Denit. 
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No. 9995 


The Suburban Title and Investment Corporation, 

Petitioner , 


District of Columbia, Respondent. 


ANSWER TO PETITION FOR REHEARING 

i 

The petition for rehearing filed herein February 6, 1950, 
raises, with one irrelevant exception, no issues or points 
that have not been fully briefed, argued, and decided. 

In the opinion of this Court entered herein January 23, 
1950, it was pointed out that Sec. 47-1806, D. C. Code, 1940, 
is not now in issue. In his dissenting opinion Judge Miller 
recognized the fact that that section was “wholly inap¬ 
plicable to Suburban Title”. While he was of the view that j 
the “majority opinion inaccurately refers to § 1806 as ‘A 
section of the Code not now in issue * * # ’ ”, he thought the 
Court was correct “in tacitly rejecting Suburban’s vigorous 
assertion that § 1806 was applicable to it.” In the face of j 
these views, petitioner still insists that that section of the j 
Code is applicable to it in the sense that it serves in some 
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manner to exempt it from taxation under both that section 
and Sec. 47-1702. 

Likewise, petitioner still insists, as it has done since the 
very beginning of this litigation, that it, which neither ap¬ 
plied for nor was granted a license as an insurance com¬ 
pany in the District of Columbia, is an insurance company 
in the District of Columbia. 

In its statement of the case contained in its brief filed 
herein petitioner stated: 

“During the tax years in question, the petitioner 
issued no title insurance with respect to land lo¬ 
cated within the District of Columbia. With one 
exception * * # , all of its insurance was issued upon 
the title to land lying in the two nearby Maryland 
counties • # # . # • # (Pet. Br., p. 3.) 

As this Court pointed out in its opinion, “Petitioner con¬ 
cedes it ‘transacts all of its business in the District of 
Columbia. * * * 1 ” 

The underlying fallacy of peitioner’s contentions in this 
case apparently results from its habit of impliedly reading 
into both Sections 1702 and 1806 words which were not used 
by the Congress. Petitioner would have Sec. 1702 construed 
as if it read with italicized matter supplied as follows: ! 

All companies, incorporated or otherwise, who 
guarantee the fidelity of any individual or indivi¬ 
duals, such as bonding companies, and all compan¬ 
ies who furnish abstracts of titles to real property 
located in the District of Columbia, or who insure 
real estate titles to real property located in the 
District of Columbia, shall pay to the collector of 
taxes of the District of Columbia one and one-half 
per centum of their gross receipts derived from 
such services performed with- in the District of Co¬ 
lumbia. 

It seems clear that liability for the taxes imposed under 
Sec. 1702 does not depend upon whether or not a taxpayer 
which furnishes abstracts of titles to real property or in- 



sures real estate titles does so exclusively with respect to \ 
land in the District of Columbia; it is enough, as is in fact j 
the case with this petitioner, that the taxpayer has gross 
receipts in the District of Columbia from such business, j 
‘‘Payments were made to petitioner at its Washington j 
office”, as this Court pointed out in its opinion. Those pay- | 
ments constituted gross receipts in the District of Columbia i 
and those gross receipts in controversy were from the very j 
business specifically classified for taxation under Sec. 1702. j 

As is its contention with respect to the construction of j 
Sec. 1702, petitioner would have Sec. 1806 construed as if it | 
contained words not used by the Congress. It would have j 
the exemption clause of Sec. 1806, upon which it really pre- 
dicates its whole case, construed as if it read with italicized | 
matter supplied as follows: 

* # • Possibility of liability for Such tax shall 
be in lieu of all other taxes • * * . 

The decision of this Court in District of Columbia v. 
Pickford, No. 10,122, decided December 12, 1949, referred 
to by petitioner in its petition for rehearing, is simply not 
in point. That case arose under a franchise tax imposed j 
upon corporations and unincorporated businesses for the ! 
privilege of engaging in any trade or business within the j 
District and of receiving such other income as was derived i 
from sources within the District. The measure of the tax i 
under that statute is such portion of the net income of the j 
corporation or unincorporated business as is derived from j 
any trade or business carried on within the District and I 
such other income as might be derived from sources within ! 
the District. The questions in the case were (1) whether an j 
individual who owned two pieces of improved real estate j 
located in the District, one operated as a hotel and the other I 
as an apartment house, was engaged in an unincorporated 
business within the meaning of the statute with respect to j 
the hotel, which he leased to a corporation which operated it,! 
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and (2) if the answer to the first question were in the nega¬ 
tive, should his income from the lease be included in the 
measure of his tax. To state the facts, statute involved, 
and questions propounded in that case is to show its utter 
inapplicability to the instant case. 

The only new contention raised by petitioner in its peti¬ 
tion for rehearing is that taxation of it under the provi¬ 
sions of Sec. 1702 “is discriminatory and denies equal pro¬ 
tection under the law”. With the addition of this conten¬ 
tion, counsel for petitioner have now raised just about every! 
attack that could be made upon a tax statute. They have 
contended that the exemption in Sec. 1806 should be con¬ 
strued in petitioner’s favor (Pet. Br., p. 9), in spite of the 
well settled rule that statutes providing for exemptions 
from taxation are to be strictly construed. Hebrew Home 
for the Aged v. District of Columbia, 79 U. S. App. D. C. 
64, 142 F. 2d 573. They attempted to raise the question of 
“double taxation” (Pet. Br., pp. 6, 9,10). 

With respect to this new contention of “discrimination”, 
petitioner reasons that because “Companies • * • insuring 
any risks in the District are taxable on that business only” 
under Sec. 1806 it is being discriminated against because it 
“must pay a tax on its entire gross receipts, including those 
from insurance on outside risks, because it insures no risks 
in the District.” This position ignores the fact that peti¬ 
tioner is neither liable for nor has paid any taxes imposed 
under Sec. 1806. 

Petitioner further reckons that “the basis here used 
would not meet the test.” By use of the word “test” we 
assume that petitioner refers to the test of constitutionality 
insofar as classification is concerned. In Neild et al. v. Dis-\ 
trict of Columbia, 71 App. D. C. 306, 110 F. 2d 246, this 
Court recalled that the Supreme Court of the United States 
has said, concerning state taxing statutes: 

l 

“It is not the function of this Court in cases like 
the present to consider the propriety or justness of ! 


I 


the tax, to seek for the motives or to criticize the 
public policy which prompted the adoption of the 
legislation. Our duty is to sustain the classification 
adopted by the legislature if there are substantial 
differences between the occupations separatly 

classified. Such differences need not be great. 

• • • 11 


Petitioner’s certificates of title were issued in connection 
with real property located, with insignificant exception, j 
without the District, while the certificates of title issued by 
the companies involved in Real Title Insurance Co. et al. v. I 
District of Columbia, 82 U. S. App. D. C. 170, 161 F. 2d 887 j 
(cited by petitioner), were issued with respect to real estate i 
within the District of Columbia. 

i 

In Kindleberger v. Lincoln National Bank of Washington, i 
81 U. S. App. D. C. 101, 106, 155 F. 2d 281, this Court ob- j 
served that: 

i 

I 

“Since the business of insurance is affected with 
a public interest, life insurance contracts may be 
regulated by statute. Although the police power 
fundamentally belongs to the states and not to the 
federal government, the right to exercise it for the 
general good is an inherent attribute of sover¬ 
eignty. It follows that the Congress may legislate 
in the exercise of the police power with respect to 
matters local to the District of Columbia.. * * * ” 
(italics supplied). 

What is true with respect to life insurance contracts j 
would seem to be equally true with respect to title insur- j 
ance contracts. If that be true, it would follow that Con¬ 
gress has the power to legislate with respect to title insur¬ 
ance matters “local to the District of Columbia” and has 
done so in enacting Secs. 47-1801 et seq. Petitioner’s certi¬ 
ficates of title are not “local to the District of Columbia”. 
Although the case is not in point, it is interesting to note 
that the provisions of Sec. 47-1801 et seq. were not intended 
for application to all organizations in the District having j 
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some element of risk assumption or distribution in their 
operations. Jordan v. Group Health Association, 71 App. 
D. C. 38, 49, 107 F. 2d 239. 

Petitioner’s charge of discrimination is, we submit, so 
without merit that it is almost unbelievable. Its complaint 
is that it is discriminated against because it is subject to tax 
under one statute imposing taxes on title companies while 
others, e. g., those involved in the Real Estate Title Insurance 
Co. case, supra, are taxed under another statute at a differ¬ 
ent rate. Apparently its theory of non-discriminatory taxa¬ 
tion would be a system whereunder such other title com¬ 
panies would be subject to tax under Sec. 1806 while it would 
be not taxable under either Sec. 1702 or Sec. 1806. The un¬ 
soundness of such a position is obvious. 

Any thought that Sec. 1702 was repealed by the enactment 
of Sec. 1806 is completely dispelled by an examination of the. 
legislative history contained on page 5 of respondent’s brief. 

The petition for rehearing should be denied. 
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